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ART. I.—THE RIGHT OF AN ACCUSED TO ARGUMENT BY 
COUNSEL BEFORE THE JURY, BOTH UPON THE LAW AND 
THE FACT. 

Tus subject has lately come under judicial investigation in the 
supreme criminal court of the state of Virginia. ‘Two cases 
have been before that court, one of which involved the right of 
counsel to argue before the jury upon the law, and the other 
the right to argue upon the fact. In one of the cases, the ques- 
tion was whether, after the court had pronounced an opinion 
upon the law, at the instance of the prosecutor, the counsel for 
the accused had a right to argue before the jury, in opposition 
to that opinion? And in the other case, the question was, 
whether the court could prevent counsel from arguing the fact 
before the jury, where such fact was clearly and distinctly proved 
by a single witness, whose testimony was unimpeached? Both 
of these questions were examined by a member of the Rich- 
mond bar, eminent for his talents and legal attainments ; and upon 
the latter, the court has pronounced a final decision. The other 
question was not decided upon, because the case did not come 
before the court in such a way as to authorize it to take juris- 
diction. Nevertheless, it is believed that a full report of both 
cases, embracing the argument in each, cannot fail to interest 
the readers of the Jurist. The report of the decided case will 
be submitted without comment. Upon the other question, the 
writer of this article will add some further remarks to those of the 
counsel who argued it. 
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As a general proposition, it is not denied that it is the province 
of the judges to expound the law, and ofthe jury to ascertain 
the facts. But when it is admitted that the judges may advise 
the jury as to the law, it does not follow that the jury are bound 
in all things to conform to that advice, whether in their opinion 
it be right or wrong. On the contrary it is insisted, that though 
the jury should conform to the court’s opinion of the law in civil 
cases, yet that in criminal causes they have an absolute right to 
follow their own opinion in opposition to that of the court, whenever 
the consequence of so doing will be a verdict for the accused. 
This right, the jury may lawfully exercise, and the court cannot 
lawfully control it. The court may pronounce an opinion upon the 
law, which, if it were followed, would be decisive of the case 
against the accused. And yet the jury, if they differ from the court 
upon the law, may find a verdict of acquittal in direct opposition 
to the opinion so pronounced, and their verdict will be forever 
binding. It is entirely beyond the power of the court, and can 
never be set aside. ‘This much is incontrovertible ; and so far it 
is admitted that the jury ‘ may decide upon the law as well as’ fact, 
even by Hargrave, in the note wherein he draws a distinction 
between the «mmediate and direct right of the court to decide the 
law, and the incidental right of the jury. 3 Tho. Co. Lat. 461, n. 7. 
This distinction is wholly unimportant, as to the question now 
to be considered. It is enough that the right itself be established. 
It matters not whether it be termed immediate and direct, or 
incidental. 

Upon a reference to the opinion pronounced by the General 
Court of Virginia, when his case first came before them, it will 
be perceived that while in the first part of that opinion, they 
approve of the ground taken by Hargrave, that the ight of the 
jury to decide upon the law is but an incidental right, yet after- 
wards, in a subsequent part of the same opinion, they substan- 
tially deny that the right exists at all, and affirm it to be a mere 
power. ‘The distinction between a right on the part of the jury 
to decide the law, and a power to make such decision must be 
considered exceedingly nice and refined, when it is remembered 
that no tribunal, whatever, has authority to determine whether 
the power has been properly exercised or not. Whether the 
jury decide the law in the exercise of a perfect right or in 
the exercise of an uncontrollable power, the effect of their 
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verdict is precisely the same. In either case, if rendered on 
behalf of the accused, it is acknowledged that he is forever 
discharged. But without saying any thing more as to the 
distinction itself, some of the reasoning which led to it, will 
now be examined. It has been argued that the court alone 
has the acknowledged right to decide all questions of law upon 
which the competency or admissibility of evidence depends ; 
that no right has ever been asserted on behalf of the jury to 
decide such questions ; and that different rights cannot exist 
when opinions are given on questions of law involved in the issue 
from those which exist when opinions are given on questions which 
of necessity are to be determined before the jury can examine the 
facts. The incorrectness of this reasoning is apparent. It proceeds 
upon the ground of an inconsistency, when in truth there is none, 
between the right of the court to decide collateral matters upon 
which the competency or admissibility of evidence depends, and 
the right of the jury to decide matters directly involved in the 
issue. In the very nature of things, the jury can know nothing 
of the evidence until it be introduced before them ; they are 
sworn to decide the cause according to the evidence so introduced ; 
and whatever question arises preliminary to its introduction must 
of necessity be decided by the court. Surely it is not at all ° 
inconsistent to affirm that the court may pass upon any question 
of law arising before the evidence is given to the jury, and yet 
that the jury may decide all questions of law arising after they 
have heard the evidence. ‘The argument adverted to, if it prove 
any thing at all, provestoo much. It would equally prove that 
the jury have nothing to decide in any case, either of law or fact. 
For it will not be denied that questions of competency are deci- 
ded by the court as well upon the fact as thelaw. And it would 
be just as correct to conclude, that because the court must decide 
the fact upon which the competency of evidence depends, there- 
fore the jury have no right to determine the fact involved in the 
issue, as it is to conclude, that because the court must decide 
the Jaw upon which the competency of evidence depends, there- 
fore the jury have no right to determine the daw involved in the 
issue. 

It will not be going too far to say, that the right of the jury in 
a criminal cause, to determine the whole matter involved in the 
general issue of guilty or not guilty, both law and fact, is con- 
stantly practised upon, throughout our land. It is incorporated 
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into the systems of government which have been adopted in a 
large number of the states, and cannot, with propriety, be departed 
from in those states, while their systems remain unchanged. ‘True, 
the general proposition is not laid down in positive terms, that in all 
criminal causes, the jury have a right to determine both the law 
and the fact; and this for the plain reason that the general pro- 
position was uncontroverted. But the proposition is applied 
particularly to that class of cases which in England were once 
regarded as exceptions to the general rule, and by consequence 
embraces others. The declaration of rights adopted in Maine 
provides that ‘ in all indictments for libels, the jury, after having 
received the direction of the court, shall have a right to deter- 
mine, at their discretion, the law and the fact.’ The constitu- 
tions of Pennsylvania, Kentucky, Tennessee, Ohio, Indiana, and 
Illinois, declare that ‘in all indictments for libels, the jury shall 
have a right to determine the law and the facts, under the direc- 
tion of the court, as in other cases.’ A similar provision exists 
in the constitution of Delaware, with this difference, that it omits 
the words ‘ under the direction of the court.’ And in Connect- 
icut, Mississippi, Alabama, and Missouri, there is an omission of 
the words, ‘as in other cases.’ The constitution of New York 
is yet more unqualified. In the article treating of prosecutions 
for libels, the provision in regard to the jury is simply that they 
‘ shall have the right to determine the law and the fact.’ 

These constitutional provisions speak a language which is not 
to be misunderstood. ‘They repudiate the idea that any pecu- 
liar doctrine is applicable to prosecutions for libel; and they 
acknowledge the rule that in these as in all other criminal causes, 
the jury are the judges of the law and the fact. In the states 
wherein no such specific provisions have been ingrafted in their 
constitutions, it is believed, notwithstanding, that the principle is 
regarded as a fundamental one. In every state, the trial by jury 
is secured ; and with that is adopted the common law right which 
the jury have to acquit the accused, and thus decide finally upon 
the law and the fact. 

But whatever the prevailing opinion may be in the other states, 
certainly the general impression in Virginia has been in accord- 
ance with the views here expressed. At least it was so before 
the case originated which is now under examination ; and the 
impression was common alike to bench and bar. In Dana’s 
case, 5 Munf. 363, a question was presented to the Court of 
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Appeals, (the supreme civil court) which in one aspect was 
likely to go before the General Court, (an inferior civil court, but 
the supreme criminal tribunal ;) and Judge Roane, in remarking 
upon the effect which the decision of the Court of Appeals might 
have upon the criminal tribunal, expressed himself thus: ‘'The 
General Court would probably decide that the decision of this 
court was not obligatory upon it, because it would hold itself 
supreme in its criminal jurisdiction ; but, at any rate, the jury, 
in that court would pass upon the whole case, including law and 
fact, the decision of this court not excepted.’ In Baker v. Pres- 
ton, Gilm. 313, Judge White said, ‘ when the commonwealth 
arraigns a citizen for a crime, she submits the case both on the 
law and the facts to a jury ;’ and he added, that on a civil case 
the law was not submitted to a jury, but they passed judgment 
on all the facts. ‘These it is true are only dicta; but they are 
the dicta of judges who were generally regarded in their day as 
the ablest men upon the benches on which they respectively sat, 
and who were as well acquainted with the course of proceeding 
in criminal causes, as any judges in the commonwealth. One of 
them was for many years the president of the supreme criminal 
court. It does not appear to have entered into the mind of 
either that the proposition that the jury are the judges of law 
and fact was susceptible of doubt. Each of them treated it as 
a received and acknowledged rule. 

A few remarks now as to the effect of the statutes of Virginia 
which allow the prisoner to except to an opinion given upon the 
trial, and authorize an appellate court to award a writ of error to 
the judgment, and reverse it, if it be erroneous. ‘The court say, 
‘it never could have been within the mind of the law-makers, 
that after a solemn adjudication by the court and that decision 
made matter of record, the same question should be open to re- 
examination before the superior tribunal, and for reconsideration 
before the jury trying the cause.’ If before these statutes, the 
jury had a right to decide the law, and the accused had a right 
to their decision, it would seem to be rather a strained con- 
struction in a criminal cause to take away that right by implica- 
tion such as this. If the framers of these statutes intended that 
the jury should follow implicitly the opinion of the court upon 
the law, why have they not said so, and given to the court power 
to set aside a verdict opposed to its opinion? They have not 








242 Argument to the Jury on the Law. [ Oct. 


done so, because they never intended to take from the accused 
or take from the jury one particle of right of which either was 
before possessed. So far from this, the purpose of the statutes 
was to throw an additional security around the accused. Before 
their passage, he was entited to a discharge if either the jury 
were in his favor, or the court sitting upon his trial. Both might 
decide against him, when in truth he ought to be acquitted ; and 
to guard against such a result, the legislature have given to the 
accused the further security of an appellate court. Regarded 
in this light, the statutes are a benefit ; but give to them such an 
effect as that imputed to them, and the condition of the accused 
becomes infinitely worse than it was before. He can never obtain 
from the jury immediate redress against an erroneous opinion of 
the court; but must remain ia imprisonment until that opinion 
can be corrected by an appellate tribunal. 

From what has now been said, it is believed the result is 
fairly deducible, that at common law the jury had a right to 
decide upon the whole law and fact involved in the general 
issue ; and this right exists in full force in Virginia, as well as 
elsewhere in the United States. 

The right of the accused to trial by jury, and the right of the 
jury to determine law and fact, do not rest upon a foundation of 
more stability than the right of the accused to be heard by 
counsel in his defence. The federal compact and the separate 
constitutions of nearly all the states, guaranty to him the right; 
and the only question which can ever arise must be as to the 
extent to which it may be exercised. The right of the jury to 
determine furnishes the correct criterion by which to fix the 
right of counsel to argue before them. ‘The one must be coex- 
tensive with the other. Ifthe jury may rightfully decide both 
the law and the fact, the accused must be permitted to offer, 
and they must be permitted to hear, argument as well upon the 
law as the fact. 

When ‘this conclusion is arrived at; when it is ascertained that 
the jury have a right to determine the law, and the accused a 
right to argue it before them, it follows as a necessary conse- 
quence that no course which the court may pursue, can prevent 
the exercise of the latter right any more than the former. That 
is to say, unless the accused do some act to waive his right. 
He may prefer to argue the law before the court, and may insist 
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on the court’s opinion; and if that opinion should be unfavora- 
ble to him, he may except to it, and resort to an appellate tri- 
bunal. And in such a case he will not be permitted to argue 
the law before the jury, in opposition to the opinion which he 
himself has called for. So it was held by the General Court of 
Virginia in November, 1829, in Davenport’s case, reported in 
1 Leigh, 588. 

But it was the vainest thing imaginable to give to the accused 
the right of arguing the law of his case before the jury, and yet 
put it in the power of the commonwealtli’s attorney and the 
court, to stop the argument at any moment by having an opin- 
ion pronounced upon the law. If, without waiting for the argu- 
ment before the jury to be closed, the commonwealth’s attorney 
calls for an opinion on the law, and the court give it, it will do 
so with a full knowledge of the consequence which may ensue. 
The accused may still go on with his defence before a jury of 
his country, and insist before them that the law is different from 
what the court has declared it to be. If such a course should 
impair the respect which ought to be entertained for the court, 
the effect will be produced by the act of the court in not post- 
poning its opinion until the argument before the jury has closed. 

Against this right of the accused to argue in opposition to the 
court’s opinion, it has been said that equal right of argument is 
possessed by the prosecutor and by the accused ; and if the 
accused can argue against the court’s opinion, the prosecutor 
can do the same. ‘The correctness of this proposition is denied 
throughout. The prosecutor can never argue to the jury against 
the court’s opinion, for the obvious reason that if he were to 
succeed in getting a verdict opposed to that opinion, the court 
would set it aside. It is otherwise with the accused. 

Upon the whole, it is concluded that in every criminal cause 
the jury which tries the general issue has a right to decide the 
whole law and fact involved in such issue ; and this right can 
never be taken from them without their own consent or the con- 
sent of the accused. It is also concluded that the accused has 
a right to argue before the jury upon the whole law and fact 
involved in the issue ; and this right of argument can only be 
lost by his own waiver of it. 

The writer of this article confidently believes that if ever the 
question which has been examined shall again come before the 
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general court of Virginia, it will pronounce a decision different 
from the opinion heretofore expressed and set aside. But 
whether it should do so or not, he knows that the decision will 
be pronounced by judges, who, after examining the subject, (as 
their predecessors have ever done) come to that conclusion 
which they conscientiously believe to be right. Cc. R. 


The Commonwealth of Virginia v. William Garth. 

The defendant was presented in the Circuit Court of Albe- 
marle county, in Virginia, for a misdemeanor in gaming unlaw- 
fully with cards ; and on the trial of the presentment, after the 
attorney for the commonwealth had applied for and obtained an 
opinion from the court upon the law, and the defendant had 
excepted to that opinion, ‘ the counsel for the defendant claimed 
the privilege of arguing before the jury that the law was differ- 
ent from what it had been declared to be by the Circuit Court or 
the General Court.’ The Circuit Court then adjourned to the 
General Court, the following questions: 1. ‘ Whether counsel 
can legally argue against the opinion of the court in a case like 
the present, or in any misdemeanor case ? And 2. ‘ Whether the 
opinion of a court ought to be asked in any case where it may 
be controverted before a jury ?” 

The case was before the General Court at November term, 
1827; and the following opinion was then given by the court 
upon the first question : 

‘In considering this question, we are necessarily led to the 
examination of what constitutes the respective provinces of the 
judge and the jury.. Almost coeval with the institution of juries, 
we find the rule laid down that as to matters of fact, the jury 
shall answer, but in matters of law, the judge shall decide; and 
the fitness of this rule has never been questioned. _ Its applica- 
tion alone has occasioned the controversies which have arisen 
in this country and in England. It is not now our purpose to 
settle the many difficult and delicate questions that may arise in 
giving effect to the proper authority of each forum. The gen- 
eral principles governing this distribution of power are concise- 
ly, and we think accurately stated in the following terms: 
“The immediate and direct right of deciding on questions of 
law is entrusted to the judges; in a jury, it is only inciden- 
tal; and in the exercise of this incidental right, the latter are 








w 


1831. ] Argument to the Jury on the Law. 45 


not only placed under the superintendence of the former, but 
are in some degree controllable by them.’ It is sufficient for 
our present purpose that we examine this superintending au- 
thority with reference to the question under consideration. In 
the progress of a trial for a misdemeanor, either the defendant 
or the prosecutor may require the instruction of the court to the 
jury on any question of law arising in the cause, whether direct- 
ly affecting the issue or only collaterally operating upon it ; and 
by particular direction of the statute, the court is required to 
sign and seal any bill of exceptions that may be tendered, pro- 
vided the truth of the case be fairly stated. When instructions 
are given on incidental questions, although the cause may depend 
entirely on such decision, as on the admissibility of document- 
ary evidence, or the competency of witnesses to testify, the 
right to discuss before the jury the legality of the exclusion or 
admission has never been asserted. ‘The purely legal character 
of such questions leaves no pretext for re-arguing them before 
the jury. And can a different rule prevail, or different rights 
exist, when instructions are given on questions of law directly 
involved in the issue, and by which the facts proved to the jury 
are to be examined by them? We think not. It never could 
have been within the mind of the law-makers that, after a solemn 
adjudication by the court, and that decision made matter of 
record, the same question should be open to re-examination 
before the superior tribunal, and for re-consideration before the 
jury trying the cause. To admit this principle, as contended 
for by the defendant’s counsel in the circuit court, would be 
fraught with the most serious mischief. In securing to every 
citizen a fair and impartial trial according to the laws of the 
land, an appeal is given him to the court for an interpretation of 
the law by which he is to be tried, and he is entitled to the 
operative benefit of such interpretation; but this may be lost to 
him, if equal rights are possessed by the prosecutor and defend- 
ant (which seems to us to be the case in this particular) and 
this new prineiple. shall be interpolated into our criminal proceed- 
ings. If the superintending authority of the courts be admitted, 
it follows as a necessary consequence that the right now claimed 
cannot be conceded ; they are in conflict with each other. To 
admit the latter is to deny the former, as to every beneficial 
purpose. A superintending authority cannot exist if its opera- 
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tions may be referred to the discretion of the jury, and argu- 
ments heard by them to show that they ought to disregard it. 
If counsel have the right of appealing from the court to the jury, 
on the interpretation of the law, the right must equally exist of 
discussing before them the force and authority of the acts of the 
general assembly, whenever a colorable ground may be sup- 
posed to exist; and the wisdom and constitutionality of the 
legislative enactments may thus become the topics of inquiry 
whenever a jury is engaged in a criminal trial. That juries 
may take upon themselves the decision of both the law and the 
fact is not questioned. Happily for us the doctrine of attaint is 
unknown to our code; and our juries are exempt from any 
restraint on the honest exercise of their judgments. ‘This power, 
however, equally extends to civil causes, and is unaffected by 
the prohibition of new trials in criminal cases, as this distinction 
is neither referable to the rights nor the powers of juries, but has 
its foundation in principles entirely unconnected with either. In 
neither class of cases can the jury receive evidence of the facts, 
which it is their peculiar province to decide, without the court’s 
first passing upon its competency ; and it would seem to follow 
a fortiori, that they must be protected by the superintending 
authority of the court from misrepresentations of the law, to 
which such facts are to be applied. We are aware that the 
principles here stated, and the reasons which we have urged, 
may be applied to capital cases as well as to prosecutions for 
misdemeanors ; but in cases affecting life or liberty, we think 
the practice of the courts, and the considerations on which it is 
founded, not only warrant the course now generally pursued, of 
reserving instructions, except on collateral points, until the argu- 
ments to the jury are closed, but enjoins that order in conduct- 
ing such trials.’ 

At the same term at which this opinion was pronounced, the 
court also gave an opinion in another case (Ward v. The Com- 
monwealth) affirming the right of the circuit court in a misde- 
meanor case to stop the counsel for the accused from arguing 
before the jury even upon the fact where there was but a single 
witness who was not offered to be impeached, and whose evi- 
dence was clear and distinct as to the fact charged. But during 
the term, Mr. Benjamin Watkins Leigh, as amicus curiae, 
moved the court to reconsider their opinions in both cases, and 
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continue them to a subsequent term for more mature advise- 
ment; stating at the same time his sense of the deep importance 
of the questions which they involved, and his regret that the 
court had been obliged to pass upon them without the aid of 
counsel. ‘This motion was acceded to; and the court expressed 
a wish that Mr. Leigh and other members of the bar would 
present their views upon both questions at a succeeding term. 
The request was complied with on the part of Mr. Legh by 
furnishing a written argument in each case. 

He insisted in this case, first, that the consent of the accused 
was necessary to authorize the adjournment, and no such con- 
sent being stated, the case was therefore coram non judice ; 
secondly, that it did not appear with sufficient certainty, that the 
points adjourned arose at the trial; thirdly, that the point of 
law upon which the circuit court had given an opinion was erro- 
neously decided ; and then he proceeded in the following terms : 

‘The court will easily discern my solicitude, that it should 
avoid the question, which, when this case was under considera- 
tion at a former term, it was supposed proper to examine and 
to resolve; and it will as easily penetrate the motive of that 
solicitude. But though it is my wish that the court should 
avoid the decision of that very interesting question upon the 
present occasion, it is neither my design nor my wish to avoid 
the discussion of it. 

‘The question I understand to be this — Whether on the 
trial before a jury of the general issue of guilty or not guilty, 
upon an indictment, information, or presentment for a misde- 
meanor, the accused has a right to be heard by counsel before 
the jury, on any and every point of law, as well as of fact, 
involved in the issue, and, if in the course of the trial the court 
give an opinion upon a point of law whereof a general verdict 
will amount to a decision, to contest the correctness of such 
opinion in argument before the jury? 

‘The general subject to which the question relates, is one 
that cannot escape the attention, or fail to exercise the reflec- 
tion, of every counsel at all versed in criminal causes. It very 
early, and has very often, engaged mine; and I beg leave to 
state, succinctly and-candidly, the opinion which I have always 
entertained on the subject, and which every new examination 
of it has more and more confirmed, not because | have the 
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presumption to think my individual opinion of any value or 
weight, but because I know no better way of stating the propo- 
sitions I propose to maintain. 

‘I hold, then, that in all criminal cases without exception, by 
the law of Virginia, the party accused having a right to trial by 
jury, has also a right to make full defence by counsel before the 
Jury; that the jury has not merely the arbitrary power, but a 
strict legal right, to hear and to decide every question of law, as 
well as of fact, involved in the general issue of guilty or not 
guilty; and whatever question the jury has a right to decide, 
upon that question the party has a right to be heard by counsel 
before the jury; that it is also the undoubted right and the duty 
of the court, whenever in its opinion the occasion requires it, to 
charge, instruct, or advise the jury upon the law of the case as 
applicable to the facts in proof; that the jury owes the highest 
respect to the opinion or advice of the court touching the law of 
the case, and ought, in prudence, generally, to follow it as the 
surest guide; yet they are nowise bound to give implicit faith 
to the court; for, if the jury do conscientiously differ from the 
court as to the law, and the opinion of the court, if followed, 
would convict, and that of the jury, if persisted in, would acquit, 
the accused, it is the right and the most solemn duty of the jury 
to follow its own opinion of the law, and to acquit ; but the con- 
verse of this Jast position can never be right. It was part of the 
design of the institution of jury trial to shield the accused from 
the court. And as to the precise question, whether the accused, 
or (which is the same thing) his counsel, has a right to contest 
the opinion of the court on any point of law given to the jury at 
the trial, the resolution of this question depends, I think, mainly, 
if not entirely, on the course and order of proceeding. If, before 
the accused has had an opportunity to make full defence by 
counsel before the jury, the court of its own accord, or at the 
instance of the counsel for the prosecution, instruct the jury as 
to the law of the case, the court and prosecutor cannot, by thus 
anticipating the full defence, both as to law and fact, which the 
accused has the right of making by counsel before the jury, 
deprive him of the right to make such defence; and in such 
case, therefore, the counsel of the accused has a right to con- 
test the correctness of the opinion of the court, in argument to 
the jury. But if in any stage of the trial, the accused by his 
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counsel pray the opinion of the court on the law, or on any point 
of law applicable to the case, he cannot afterwards contest the 
correctness of the opinion before the jury. And if after the 
counsel for the prosecution and the counsel for the accused 
have been fully heard before the jury upon the whole case, the 
court of its own accord, (as it justly may) or at the instance of 
either party, or of the jury, give its opinion to the jury, upon the 
questions of law raised and discussed in the argument; the 
counsel for the accused having been already fully heard, has no 
right to renew the debate, and to contest the correctness of the 
opinion of the court so given, before the jury. 

‘ Let us first consider how stands the legal right of the accus- 
ed, to make full defence by counsel before the jury, in prosecu- 
tions for felony. 

‘’The common law denied counsel to the accused upon the 
general issue, on charges of felony or treason, but in cases of 
mere misdemeanor or any offence less than felony always allow- 
ed the right of the party indicted to a full defence by counsel. 
1 Chitt. Crim. Law,409. ‘The statute of 7 Will. III. c. 3, s. 1, 
enacted, that all persons accused of treason, such as works cor- 
ruption of blood, shall be admitted to make their full defence by 
counsel. In Virginia, at all times, before as well as since the 
revolution, all persons indicted of felony, have been allowed the 
same benefit of a full defence by counsel, as is given by the 
statute of William IIL. to persons indicted of treason, and the act 
of 1786, c. 57, (1 R. C. c. 169, s. 27, p. 607) directs, that the 
court shall allow every person charged with treason or felony, 
counsel to assist him at his trial, if he desire it. ‘The amend- 
ments to the Constitution of the United States (art. 6) secure 
to the accused, in all criminal prosecutions, the right to have the 
assistance of counsel for their defence. 

‘ Now, I pray the court to look at any of the trials for treason 
in England, since the statute of William II. provided that per- 
sons accused of treason should be admitted to make their full 
defence by counsel, in order to see the constant, uniform, prac- 
tical exposition of this privilege of making full defence by coun- 
sel. ‘Take, for instance, the trial of Lord George Gordon, in 
1781, and the trial of ‘Thomas Hardy, in 1794 — it will be found, 
that in both these cases, and in all others where any such ques- 
tion of law could arise, the counsel for the crown and the coun- 
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sel for the accused, discussed the doctrine of constructive trea- 
son at large before the jury, and that the court forbore to give 
its opinion upon the law, until the counsel had been fully heard 
upon it by the jury ; that the counsel for the crown and for the 
prisoner, and the court itself, addressed all their arguments upon 
the law to the jury. 

‘I pray the court to recollect the charge of Judge Chase in 
the case of Fries. (2d vol. Chase’s Trial. Appendix.) He 
says, “It is the duty of the court to state to the jury their opin- 
ion of the law arising on the facts; but the jury are to decide 
in the present and in all criminal cases, both the law and the 
facts on their consideration of the whole case.” Again, in con- 
clusion he says, “If upon consideration of the whole matter, 
(law as well as fact) you are not fully satisfied without any 
doubt, that the prisoner is guilty of the treason charged in the 
indictment, you will find him not guilty ; but if, upon the con- 
sideration of the whole matter (law as well fact) you are con- 
vinced that the prisoner is guilty of the treason charged in the 
indictment, you will find him guilty.” 

‘ The history of this charge, in the case of Fries, deserves to 
be recalled to memory. Nobody now doubts that the charge 
stated the law of treason with perfect correctness ; nobody, I 
believe, ever entertained any serious doubt of it. The judge 
prepared the charge before the trial commenced ; and made 
out three copies of it, one of which he handed to the counsel 
for the United States, one to the counsel for the prisoner, and 
the other was intended to be delivered to the jury. It was no 
otherwise published : it was not read from the bench. ‘The 
prisoner’s counsel, justly offended at this attempt to anticipate 
the prisoner’s right to make full defence by counsel before the 
jury, withdrew from the cause. The court on the next day, 
sensible of its error, made the fullest retraction, and urged 
them to proceed in the defence, offering to allow them the ut- 
most latitude of argument upon the law, before the jury. The 
counsel complained that the court had prejudged the case ; in 
other words, had formed and written its opinion before they had 
been heard on the law before the jury ; for they declared they 
had no intention to argue the law of the case before the court ; 
and for forming this opinion, and signifying that he had formed 
it, before the prisoner had had opportunity of making his full 
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defence, upon the law, as well as the facts of the case before 
the jury, Judge Chase was impeached. 

‘| pray the court, also, to recollect the numerous cases that 
have occurred, of trials before each and every judge upon the 
bench, in cases of felony, in which the prisoner’s counsel have 
entered at large into the whole law of the case, before the jury ; 
and the jury has retired without a word said by the court upon 
the subject. 

‘I do not see, that more conclusive authority can be desired, 
to show the correctness of my general view of the law upon 
the subject, so far as it relates to the relative powers and duties 
of the court and the jury, and the rights of the accused and his 
counsel, in cases of prosecutions for felony. In the opinion de- 
livered by this court, in the present case, at a former term, the 
correctness of the proposition [ am now maintaining, is ina 
manner admitted ; but the rights of the accused are there plac- 
ed on wrong ground, and ground too, which strikes me as very 
precarious and unsatisfactory. The court said — “ We are aware, 
that the principles here stated, and the reasons we have urged, 
may be applied to capital. cases, as well as to prosecutions 
for misdemeanors ; but in cases affecting life or liberty, we 
think that the practice of the courts and the considerations on 
which it is founded, not only warrant the course now generally 
pursued, of reserving instructions, except on collateral points, 
until the arguments to the jury are closed, but enjoins that order 
in conducting such trials.” 1 contend, that the right of the 
accused in cases of prosecutions for felony, to make full defence 
by counsel before the jury, upon the law as well as the facts of 
the case, rests on the firm basis of law; on the same basis, on 
which rests the right to trial by jury; and I cannot be content, 
that it should be placed on the ground of mere practice, and a 
practice too, which stands reproved by the reasoning of the court 
in cases of misdem®anor, and this reasoning declared to be 
equally applicable to both cases. And where, I beg leave most 
respectfully to ask, has the practice of the courts of justice al- 
luded to in the opinion, prevailed? Certainly in no court with 
the proceedings of which I have ever been conversant. The 
practice has been, that the court abstains from giving any charge 
to the jury, either before the argument of counsel begins, or 
after it is closed. Is there any difference between the legal 
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powers and rights of juries, and the legal rights of the accused 
and his counsel, in cases of misdemeanor, and in cases of felony? 

‘I must in the first place, repeat the passage before cited from 
1 Chitt. Crim. Law, page 409. That while the common law 
denied the benefit of counsel upon the general issue on indict- 
ments for felony, “in cases of mere misdemeanors, or any of- 
fences less than felony, it does not appear that the right of the 
party indicted to a full defence by advocates, has ever been dis- 
puted.” The distinction contended for, is a reversal of the 
principle of the common law: and by what statute of Virginia, 
by what precedents, by what approved and established practice 
of our courts, can a distinction so anomalous be justified? In 
the trial of Calender for a libel, before the circuit court of the 
United States for the district of Virginia, in May 1800, Mr. 
Wirt, of counsel for the accused, contended that he had a right 
to argue the constitutionality of the sedition law before the jury. 
Mr. Nicholas, in his evidence given at the trial of Judge Chase, 
gives this account of what passed on that occcasion — “ Mr. 
Wirt then addressed the court. He said he had not considered 
the case elaborately ; that it appeared to him so clearly that the 
jury had the right contended for, that he did not imagine it 
required any great research to prove it. He then proceeded to 
state, that it was certainly the right of the jury, to consider of 
and determine both law and fact. Mr. Chase here remarked 
that Mr. Wirt need not give himself trouble on that point, we 
all know, said he, that the jury have a right to decide the law. 
Mr. Wirt then said, he supposed it equally clear, that the con- 
stitution is the law; yes, sir, said Mr. Chase, the supreme law. 
If then, said Mr. Wirt, the jury have a right to decide on the 
law, and if the constitution is the law, it follows syllogistically 
that they have a right to decide on the constitutionality of the 
law in question. A non sequitur, said Judge Chase. Here 
Mr. Wirt sat down.” The opinion of Judge Chase is clearly 
expressed against this distinction which has been asserted 
between trials for misdemeanors and trials for felonies. And 
though he would not allow counsel to argue the constitutionality 
of the sedition law before the jury, he offered to hear any argu- 
ment addressed to the court to prove the right of the jury, to 
consider and try the question of constitutionality. See 1 vol. 
Chase’s Trial, p. 188. 
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‘In England, there was an anomalous doctrine, touching 
cases of libel, acknowledged to be applicable to no other cases 
whatever — that, in a trial for a libel, the sole province of the 
jury was to find the fact of publication, and the truth of the inuen- 
dos ; that the jury had no right to inquire into the guilt or inno- 
cence of the author’s intentions, or into the question whether 
the paper prosecuted was libellous or not —that a verdict of 
guilty, left them undecided, — because these were questions of 
law, which it belonged to the court to decide upon the record. 
This doctrine has been clearly traced up to the days of Lord 
Chief Justice Holt. And yet, long before the declaratory act 
of 32 Geo. IIL. c. 60, by which the doctrine was exploded, 
it was the constant practice of the counsel for the accused in 
cases of libel, to argue the points, which the courts had uniformly 
held to be points of law, and as uniformly instructed the juries 
that they were points that they had no right to inquire into; and 
moreover, to argue before the jury, that it was their province to 
decide those very points. Ineed anly to refer to Mr. Erskine’s 
defence of the Dean of St. Asaph. I am quite sure there is not 
a single instance of counsel pursuing this course of argument, 
being interrupted by the court, or of the counsel for the crown 
attempting to forestall the argument, by praying an instruction from 
the court. 

‘I confess myself wholly at a loss for any reason for this dis- 
tinction, which admits the right of the accused to make full de- 
fence by counsel before the jury both as to law and fact, in 
cases of felony ; and denies the same right to a person accused 
of misdemeanors. ‘There are many misdemeanors which are 
more heinous crimes, and punished with greater severity, than 
many felonies. Libel, riot, conspiracy, perjury, and suborna- 
tion of perjury, bribery and corruption. Assaults with intent 
to maim, rob, ravish, or murder, all these are only misdemean- 
ors, though they are punishable with fine at the discretion of a 
jury, and imprisonment at the discretion of the court. The 
keeping and exhibiting of ABC or E O tables &c. is no 
more than a misdemeanor ; and yet it is punishable by impris- 
onment in the penitentiary as well as by fine. The persons 
employed in carrying the mail, or in the post offices, who shall 
purloin money from a letter, are by the laws of the United 
States, guilty only of a miisdemeanor; yet they are punishable 
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with ten years imprisonment. A distinction has sometimes been 
attempted between the power of the jury, and the right of the jury, 
to decide the /aw as well as the fact, in criminal cases; a distine- 
tion which my mind has never been capable of comprehending. 
The question is, whether the jury, as a judicial tribunal, be 
competent to the decision of the law? If the jury be incompe- 
tent to decide the law, it is immaterial whether they decide it 
right or wrong, according or contrary to the opinion of the 
court; their fault consists in the usurpation of a power which 
does not belong to them, and their opinion is a mere nullity. 
If they be competent to decide the law, the very definition of 
competency is a rightful legal power of judicature. 

‘If any doubt shall remain on the subject of the right of 
juries, in all criminal cases, to decide the whole case, law as 
well as fact, either according or contrary to the opinion of the 
court, 1 think that doubt cannot fail to be removed by the 
argument of Mr. Erskine, on the motion for the new trial, in 
the case of the Dean of St. Asaph. It will be found in the 
21 Howell’s State Trials, p. 971. The argument turns on the 
very points we are considering ; it was universally allowed to 
be conclusive, in regard to all cases but trials for libel, as to 
which there existed that peculiar doctrine before stated. 

‘If a person accused of misdemeanor, have an undoubted 
right to make a full defence by counsel before the jury, and if 
the jury be undoubtedly competent to decide the law, as well as 
the fact of the case, I really do not see how the inference can 
be resisted, that the counsel have a right to discuss before the 
jury every question of whatever nature, which the jury has a 
right to decide; and to me it seems, that the principle holds 
good in all criminal cases — murder and petty larceny, the most 
aggravated misdemeanor punishable by forfeiture and imprison- 
ment, and the most petty, punishable by pecuniary penalty. 
The difference in the degree of the punishment cannot change 
the nature of the trial, or restrain, either the legal power of the 
jury, or the right of the accused to make full defence by coun- 
sel, as to the whole case, law and fact. 

‘It is competent to a jury trying the general issue in a civil 
case, to find directly against the opinion of the court upon the 
law of it. At common law the jury might be attainted for such 
a false verdict at the suit of the party injured; but no attaint 
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ever lay for the crown against a jury finding a verdict of acquit- 
tal in a criminal case — this is acknowledged by Lord Mansfield, 
21 How. State Trials, page 980, 2d column. According to 
the modern practice, in civil cases, the court corrects the error 
of the jury, by granting a new trial; but if a jury find a ver- 
dict of acquittal in any criminal case, there can be no new trial 
granted, however contrary the verdict may be to the law or to 
the evidence. 

‘It is an established rule, in all our courts of justice not to 
allow counsel to contest the correctness of an opinion of the 
court upon a point of law, given in the course of the trial of 
any civil case, and I think the rule perfectly correct. The 
court may grant a new trial, if the obstinacy or opinionativeness 
of the jury lead them to find against its instruction upon the 
law ; and to allow argument to induce the jury to do a vain 
thing, were only to countenance the prolongation of controversy, 
without benefit to either party, and to the injury of both, as 
it necessarily increases the expense of litigation. ‘The party 
against whom the judgment of the court is given, ina civi! case, 
may appeal of right to a superior tribunal, where the judgment 
will be reviewed ; in no criminal case, can the accused, if the 
judgment of the court which tries his cause, be against him, ap- 
peal without assigning error. Besides the practice has really 
grown up in Virginia, and is now firmly established, for the 
courts, in civil cases, to abstain from giving charges to the jury, 
summing up the evidence, and explaining the law, after the ar- 
gument of counsel is closed, and instead of such charges, which 
counsel have nowhere been allowed to contest, our courts give 
instructions in the progress of the trial, if prayed, on the points 
of law as they arise ; and such instructions ought no more to 
be open to contest, than the charges to the jury, for which they 
have been substituted. 

‘Prolix as this argument may seem, I have excluded from 
it, for the sake of greater brevity, many topics which I thought 
pertinent and just. Such as it is, it is most respectfully submit- 
ted.’ 

After this argument, the case remained undecided until July 
term, 1831, when the President (Brockenbrough) delivered 
ihe opinion of the court, that the questions in the cause not ap- 
pearing to have been adjourned by the Circuit Court with the 
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consent of the accused, the General Court had no jurisdiction 
under the act of Assembly to decide upon them ; and the case 
was therefore directed to be remanded back to the Circuit Court. 


Harrison Ward v. The Commonwealth of Virginia. 


Ward, the plaintiff in error, was presented in the Circuit Court 
of Buckingham county, in Virginia, for a misdemeanor in gam- 
ing unlawfully at cards; and on the trial of the presentment a 
bill of exceptions was filed which stated that ‘after the evidence 
was through, the defendant by his attorney employed by the 
mother of the defendant who was a widow (the defendant be- 
ing an infant) desired to argue the case before the jury; but 
the court stopped the attorney, and would not allow any argu- 
ment in favor of the defendant before the jury, because there 
was but a single witness in the case who was not offered to be 
impeached, and whose evidence was clear and distinct as to the 
fact charged, and his testimony could not be varied by argu- 
ment. If the witness was believed by the jury, the law was 
clear, and if the jury did not believe the witness the law was 
equally clear, and the defendant excepted to the refusal of the 
court to hear the argument of counsel.’ The jury found the 
defendant guilty, upon which the court gave judgment against 
him for a fine of twenty dollars and the costs; and to that judg- 
ment the General Court awarded a writ of error. 

At November term, 1827, the case came up for decision, and 
no counsel appearing on behalf of the plaintiff in error, the 
General Court was compelled to form its opinion without the 
benefit of argument. After stating that the only question in the 
case was whether the judge erred in refusing to allow the cause 
to be argued, the court proceeded as follows: ‘If there be er- 
ror in that refusal, it is because the party has the right to have 
a speech made in his cause, whether there be a point of law or 
contested fact in the case or not. We detm it quite clear that 
in every case reasonably susceptible of argument, the expedien- 
cy of a discussion ought to be left to the counsel, however hope- 
less the judge may think the task; but it is equally clear that 
the time of the court ought not to be taken up in hearing 
speeches in cases like the present. It is rare indeed that such 
cases occur, but when they do, it is both the right and duty of 
the court, in the exercise of its superintending power over the 
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proceedings in court, to control them, as was done in this case. 
A great proportion of the business of the circuit courts is done 
without argument, and is not susceptible of it; and while it is 
the duty of the judge to pay due regard to the situation of coun- 
sel who are urged by their clients to make fruitless exertions, 
he would betray his trust if he carried it to a length that would 
clog the administration of justice.’ The court therefore decided 
the judgment to be affirmed. 

During the same term at which this opinion was pronounced, 
it was set aside on the motion of Mr. Leigh as stated in Garth’s 
case; and in accordance with the wish expressed by the court, 
he prepared a written argument in the cause. 

He raised, in the first place, two objections to the regularity of 
the proceedings not at all affecting the question stated in the 
bill of exceptions ; and then he proceeded as follows : 

‘There are also some considerations, that belong to this 
case, as it is presented by the bill of exceptions, and yet do not 
touch the general question, which (judging from what passed at 
the last term of this court) I suppose the Circuit Court intended 
to decide, and the exception to its opinion was perhaps intended 
to reserve. That general question will be stated in the sequel : 
what I mean to show at present, is, that the general question, as 
I understood it at the last term, and as this court certainly un- 
derstood it too, is not presented by the bill of exceptions, or if 
it may be collected from the record, it is not so presented as 
to justify, much more to require, a decision of it by this court. 

‘First. In this court we can only ascertain the opinion of the 
Circuit Court from the record ; no information, no explanation, 
from any other quarter, can be heard or regarded, and upon a 
critical examination of the bill of exceptions, it will be found, 
that the Circuit Court not only refused to allow the counsel of 
the accused to argue the cause upon the evidence before the 
jury, but refused to hear any argument of the counsel addressed 
to the court itself; for, “the defendant excepts to the refusal 
OF THE couRT TO HEAR the argument of counsel” — upon 
what topic we are not informed. Now, even admitting that the 
court might with propriety have interdicted all argument upon 
the evidence before the jury, under an impression, founded upon 
the peculiar circumstances of the case, that there was no room 
for fair argument; with what propriety could the judge refuse 
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to hear argument addressed to himself? argument, either to 
show that Ais impression of the evidence was erroneous, and 
that there was room for fair argument before the jury; or that 
the counsel’s desire to argue the case before the jury, was dic- 
tated by a sense of duty, and offended against no rule of deco- 
rum or principle of justice; or that, by the law, he had the 
absolute right to argue the case upon the evidence before the 
jury. If it be said, that these remarks are founded upon a mis- 
conception of the bill of exceptions, I shall be ready enough to 
admit, that they may be inapplicable to the case as it actually 
occurred in the Circuit Court; but they are in truth, founded 
upon the loose and imperfect state of the case contained in the 
bill of exceptions ; and it is this imperfection only, or I should 
rather say, uncertainty, which I here design to point out. 
‘Second. Supposing (for argument’s sake) that there may be 
a case of a criminal prosecution, in which the evidence adduced 
shall be all on the side of the prosecution, and the evidence 
shall be so clear, simple, direct, positive, unimpeachable, and 
incontrovertible, that the court may be justified in preventing the 
counsel for the accused from arguing the cause upon the evi- 
dence before the jury; still, | apprehend, that, in order to 
justify such an interdiction, to justify this court in approving a 
departure from the usual course of proceeding, so rare, and (I 
may add without offence) so extraordinary, it is not sufficient for 
the court, to say, in general terms, that the evidence was such, 
in its opinion, as to leave no room for fair argument before the 
jury. The evidence ought to be stated upon the record, so as 
to enable the appellate court to revise the course of the trial, 
and to judge of the propriety of denying the accused a hearing 
by counsel before his country; and the judge ought to take 
care that it is so stated, since it is his personal conduct which 
is in question — I say his personal conduct, only because it is 
impossible not to perceive that every case of the kind must be 
a conflict between the power of the judge and the right or 
claim of right of the counsel and the accused: I must not be 
understood, in the present instance, to impute any personal 
blame. If the judge of a Circuit Court may properly deny to a 
party accused a hearing upon the evidence before the jury, 
without setting forth upon the record the circumstances which 
justify such denial; if his own opinion, that there was no room 
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for fair argument, expressed in general terms, shall suffice in 
this appellate tribunal, to sustain a conviction where the accused 
has been denied a hearing before the jury; then is the judge of 
the circuit clothed with power to determine, in the last resort, 
without appeal or supervision, in what cases a party accused is 
entitled to be heard by counsel in his defence, and in what 
cases he is not. 

‘Third. The judge of the Circuit Court who tried this cause, 
agrees with me, I presume, in the opinion, that he was bound to 
state, upon the record, the reasons which induced him to deny 
to this defendant a hearing by counsel upon the evidence before 
the jury: for he certainly intended to assign his reasons. 1 
pray the particular attention of this court to the reasons assigned. 
The bill of exceptions states that the court would not allow any 
argument for the defendant before the jury, “ because there was 
but a single witness in the case — who was not offered to be 
impeached — whose evidence was clear and distinct as to the 
fact charged — and his testimony could not be varied by argu- 
ment.” ‘ There was but a single witness in the case:” this 
was doubtless stated to evince that there was no contrariety, no 
complexity, no confusion, in the evidence: but when before 
was it ever supposed, that the testimony of a single witness is 
the strongest and most impregnable ground on which a case, 
civil or criminal, can be rested. ‘The witness was not offered 
to be impeached:” could there be no argument before the 
jury against the testimony of the witness, which would not im- 
peach him, that is, (as I understand the phrase) impugn his 
credit? May not a witness of undoubted veracity be mistaken ? 
Are not numerous instances remembered by all counsel and all 
judges, of the most honest witnesses being clearly proved by 
counsel to be mistaken, and that from a nice examination of 
their own testimony? I remember a trial for murder, in which 
it was a very material question, whether the mortal wound was 
inflicted with a dirk or with a knife ; a witness, who appeared 
to me to be above all exception, and whose veracity was not 
questioned, testified in the most positive manner that the wound 
was inflicted with a dirk; he said he knew the weapon well, 
and he saw it: yet the counsel for the prisoner did, by force of 
argument, upon the very testimony of this witness, convince the 
court and jury, and (I believe) every bystander, and the wit- 
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ness, (I know, for he told me so) that the fatal weapon was a 
knife. “The evidence was clear and distinct as to the fact 
charged.” How often has it occurred, within the experience of 
each and every judge of this court, that the judge has thought 
the evidence clear and distinct, and yet the jury has found a 
verdict directly contrary to the opinion of the court upon the 
evidence — in civil cases, in which the court has granted a new 
trial, because the verdict was contrary to the evidence — and in 
criminal cases, where if the verdict be a verdict of acquittal, 
the court may not grant a new trial, though the verdict be in 
its opinion most clearly against evidence. “ The testimony of 
the witness could not be varied by argument” — true, certainly 
true — but the inference deducible from the testimony — the in- 
ference which it was the especial province of the jury to draw 
from the testimony, might have been varied by argument. 
‘Surely this court cannot give its solemn sanction to any one 
of these reasons, singly considered. Combine them — take the 
language in which they are couched, in the most liberal sense 
— presume every thing that a court of law may possibly pre- 
sume in favor of the judgment. If there was but a single wit- 
ness in the case, and therefore there was no complexity in the 
evidence, if that witness was a man of indisputable veracity, 
and if his evidence was clear and distinct to the fact charged, 
was there nothing which the counsel for the accused could pos- 
sibly have had to say in his behalf? Does this record show, that 
there was nothing which he could have said, pertinent to the 
case, and beneficial to his client? or that what he intended to 
say was impertinent? The accused was an infant: supose it 
was the intention of the counsel to exhibit him in person to the 
jury, and submit it to them to determine, whether, considering 
his tender years, he was doli capax. Suppose — but I will not 
multiply imaginary arguments. We are not informed by this 
record, what was the topic of argument, on which the counsel 
intended to insist — or whether he indicated or was permitted to 
indicate it at all. Now, if it were admitted, that the court 
might with strict propriety discountenance a particular topic of 
argument, as not pertinent to the case, it would by no means 
follow, that the court was right to inhibit all argument, before 
a single word was uttered, from which a judgment could be 
formed of its nertinency or its weight. I have said thus much 
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for the purpose of showing grounds, upon which the court may 
decide this cause without touching the general question which 
this court took up at the last term. I own I have been most 
anxious to find such grounds; ard if that feeling has not mis- 
led my judgment, I have found them. I am very solicitous, 
that this court should avoid’ the general question. It is, in my 
humble opinion, right and wise, and perfectly judicial, that the 
court should avoid it, if it be avoidable. As an amicus curiae, 
as a member of the bar, as a citizen, I should be grieved to see 
a question of so great interest, —of so much delicacy, of such 
real magnitude, decided in so petty a case as this is—a case so 
trivial, that the plaintiff in error has not thought it worth while 
to retain counsel to argue it for him in this court. I shall, how- 
ever, proceed to argue the general question; which I take to 
be this — If, in the trial of any cause, all the evidence offered 
to the jury be upon one side, and that evidence, in the opinion of the 
court, be clear, distinct, and direct, and the credit of the witness- 
es be not impugned ; has the court a right to deny to the coun- 
sel of the party against whom such evidence is adduced, the 
privilege, insisted on by the counsel, of arguing the question of 
fact in issue, upon the evidence before the jury ? 

‘ As I understand the question, it does not concern the rights 
of counsel in civil cases, or in prosecutions for petty misde- 
meanors, only: it concerns the rights of counsel and of their 
clients, in the trial of the higher misdemeanors, such as perju- 
ry, conspiracy, assaults with intent to murder, rob, or ravish ; 
nay, of indictments of felony, and even of capital cases; and 
this court, at the last term (unwarily, I have no doubt) resolved 
the question in the affirmative, without making, in the written 
opinion, any clear discrimination. It was this, indeed, that first 
attracted my attention to the case. 1 feel well persuaded, that 
the court, upon graver consideration, will not hesitate, if it ad- 
here to its first resolution at all, to confine it to civil cases and 
to prosecutions for the lesser misdemeanors. 

‘ But the necessity of making this discrimination, does in ef- 
fect, according to my plain sense of things, condemn the whole 
proposition. For [ apprehend, it will be impossible to find any 
reason of policy, much more any reason of law, why the privi- 
lege of the citizen to defend his property, upon the question of 
fact before the jury, against the claim of his neighbor or an 
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amercement at the suit of the commonwealth, should be more 
restricted (in the regard in which we are now considering it) 
than his privilege to defend his liberty or his life in prosecu- 
tions for crime. To allow the distinction, will be to reverse the 
known principle of the common law, which allowed counsel to 
the parties in a civil action and to those who were accused of 
misdemeanors, and denied counsel to persons accused of fel- 
onies — counsel, I mean to argue the questions of fact upon the 
evidence before the jury. Property, if it be not as valuable, 
is just as sacred a right, as liberty or life, all civilized nations so 
regard it; and the bill of rights of Virginia, particularly, ranks 
in the same class, and secures on the same footing, “ the en- 
joyment of life and liberty, with the means of acquiring and 
possessing property, and obtaining happiness and safety.” Sure- 
ly, this court will not give its sanction to a distinction between 
the means of acquiring and possessing and the means of de- 
fending property, and surely, too, the plus or minus cannot 
vary the principle. 

‘ Let us, however, consider the question upon the hypothe- 
sis, that the proposition is to be confined to trials of civil cases 
and of the lighter misdemeanors. 

‘The power claimed for the court, is, that it may prevent 
the argument of the question of fact before the jury, when, in 
the opinion of the judge, the evidence touching the fact, is 
clear, distinct, and conclusive. If the counsel against whose 
client the evidence is adduced, be of the same opinion, he will 
not trouble himself, the court, or the jury, with argument: it is 
only in cases in which the counsel differs in opinion from the 
court, that this conflict between the powers of the court and the 
rights or rather the duties of counsel, is likely to arise. We 
are speaking of a general principle of practice, to be applied to 
all counsel ; and it will never do to attempt a discrimination be- 
tween counsel who (in the opinion of the judge,) are decorous 
and judicious, and counsel who are opinionative, impertinent, or 
weak. Is it not perceived, that the question always must be, 
whether the evidence be clear, distinct, and conclusive ? and that 
if the judge, having made up his mind upon that point (which 
it is not his province to decide) may prevent all argument before 
the jury upon the evidence, he denies the only means of show- 
ing either to them or to himself, that the evidence is not clear, 
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distinct, and conclusive? The claim to exercise such an au- 
thority, must always proceed upon a petitio principii. I repeat 
that juries often differ from the court, and sometimes repeated 
juries differ from the court upon questions of fact, depending 
upon evidence which the court thinks plain and irresistible ; 
and every judge must remember many instances, in which 
doubts and difficulties and insurmountable objections, to the suf- 
ficiency of evidence, have been developed by the argument of 
counsel, that did not occur to him at the first impression. 

* How is it possible for a judge to determine whether any ar- 
gument before the jury can be proper and pertinent, or must be 
idle and useless, without hearing the argument? It must be ad- 
mitted, on all hands, that a party to a civil action or to a prose- 
cution for misdemeanor, has a strict right to a trial by a jury of 
his country of every question of fact, upon which his rights, 
his liabilities, or his guilt, may depend : neither, I presume will 
it be denied, that, generally speaking, he has a right to demand 
a hearing by counsel before the jury upon the evidence. The 
true question is, whether this be an absolute right, which he 
may claim ex debito justitia, like his right to common process, 
or his right to appeal from a judgment by which he thinks or 
fancies himself aggrieved, or his right to trial by jury? or, does 
the exercise of the privilege depend on the mere permission of 
the eourt? or is the claim of the privilege to be addressed to 
the sound discretion of the court? If it depend on the mere 
permission or allowance of the court, then it ceases to bea 
right or privilege in any sense ; and it may be lawfully withheld, 
in cases of the most complicated, contradictory, and doubtful 
evidence, as well as in the simplest and plainest. If it be ad- 
dressed to the sound discretion of the court; then, as in all other 
cases addressed to the discretion of the court, either party may 
except for an injudicious exercise of such discretion; and I do 
not see why one party may not object to the allowance of an 
argument before the jury, where he thinks there ought to be 
none, just as reasonably as the other party may object to the 
inhibition of argument, where he thinks it ought to be allowed. 
It must be so ; unless the sound discretion in such cases, is a 
sound discretion sw: generis, exceptions may be taken on either 
side — the circumstances spread upon the record — appeals or 
writs of error prosecuted. How is an appellate court to re- 
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view the judgment of a Circuit Court upon any such point? 
The words of the witnesses may, indeed, be spread upon the 
record — but their characters for intelligence and integrity, for 
retentiveness or fallacy of memory, their temper towards the 
parties, their manner, and all the circumstances that affect the 
weight of viva voce testimony, cannot be spread upon the re- 
cord. Add to this consideration, the known principle of pre- 
sumption, that the judgment of an inferior court is right unless 
the contrary appear; and then, I think, it will be plain enough, 
that this discretionary power claimed for the court to interdict 
argument upon the evidence before the jury, will amount very, 
very nearly, to an absolute, arbitrary power, subject to no con- 
trol, review, or correction. 

‘1 admit, without hesitation, the general superintending con- 
trol of a judge presiding at a nist prius trial; but that authority 
cannot extend to the denial of any right or privilege given by 
law, or to the alteration of any settled rule or principle of prac- 
tice. 

‘ As to the convenience of a power in the judge to put a stop 
to idle and useless argument before the jury ; I venture to affirm, 
that if the power be conceded to the judges, and be exercised 
by them in every case in which they shall conscientiously think 
its exercise proper, more time of the Circuit Courts will be 
wasted in altercations between the bench and bar, worse than 
idle, and more of the time of the appellate courts, in reviewing 
the exercise of the power, than can possibly be consumed by 
the utmost prolixity, pertinacity, and obstinacy of counsel; and 
more vexation to the courts, to the bar, and to the suitors, will 
flow from it, than from any principle of practice that the con- 
tempt of old and approved usages (ever fruitful of mischief) 
could devise. 

‘The dignity of a court of justice is part of its authority, 
which it is bound by its duty to the public carefully to preserve. 
Altercations between the bench and the bar, do indeed tend to 
degrade the bar, and to expose it to contempt ; but they also 
tend, and that hardly in a less degree, to detract from the dig- 
nity of the court. Respect and delicacy towards the bar, will 
not fail to conciliate and to command respect and veneration 
which are certainly due from it towards the bench. In the feel- 
ings of the counsel, the feelings of their clients, in other words 
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of all the suitors in the court, will be sure to participate and unite. 
1 implore the court to close the door to all such altercations 
between judges and counsel. If I know my own heart these 
sentiments are dictated by a yet more anxious concern for the 
authority and dignity of the judges, than for the rights of coun- 
sel. 

‘It is hardly necessary to add, that I am very far from be- 
lieving, that in the case now before the court, any actual op- 
pression was practised or intended; and I trust that nothing | 
have said will have the least color of disrespect or want of 
confidence.’ 

After this argument was furnished, the case remained on the 
docket until July, 1831, when the first term of the General 
Court was held under the new Judicial system adopted in Vir- 
ginia. At this first term, all of the judges who hold the Cir- 
cuit Courts throughout the state, were required to attend. 
These judges are twenty in number; and seventeen of them 
were present when this case was under advisement, to wit : 

Judges Brockenbrough, Smith, Parker, Lummus, William 
Browne, Allen Taylor, Upshur, Field, Lomax, Robert B. 
Taylor, Scott, Leigh, Thompson, Estill, James E. Brown, Dun- 
can, and Fry. 

July 11th, Upshur J. delivered the opinion of the court. 

After disposing of the questions unconnected with the bill of 
exceptions, one of which was decided in favor of the accused, 
the court proceeded as follows : 

‘The bill of exceptions presents a question of considerable 
interest; and although the case might be disposed of without 
a decision of it, yet as there is a full court, it is thought best 
by a majority of the judges now to decide it. ‘That question 
is, whether in a criminal case, on the trial of a question of fact 
before a jury, where the evidence is all on the side of the Com- 
monwealth and is unimpeached, and the court is of opinion that 
it is clear and distinct to the fact charged, and cannot be varied 
by argument, it may, in its discretion, prevent the counsel for 
the accused from arguing the question of fact before the jury. 
It is the right of every party accused, to be heard by counsel 
on his whole case. The credibility of the evidence is not only 
a material, but the most, if not the only material part of every 
case which depends on a question of fact. Of this credibility, 
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the jury alone are the judges; and they may form their opin- 
ions, not only on the characters of the witnesses, as persons of 
truth, but on their manner in giving their testimony, on their re- 
lation to the parties, their opportunities of being correctly in- 
formed, and on a variety of other circumstances which may be 
calculated to affect their judgments. The right of the accus- 
ed, therefore, to be heard on his whole case, involves directly 
the right to be heard on the credibility of the evidence against 
him. ‘The fact that the evidence is direct to the point in issue, 
and must establish that point or not, according as the evidence 
is credible or not, even though coupled with the fact that there 
is no direct evidence to impeach its credibility, does not alter 
the principle, nor present a case to which the principle cannot 
apply. The only question may be, whether the evidence is cred- 
ible or not, and that question may be decided as above stated 
from a variety of circumstances attending the case, other than 
conflicting testimony ; which circumstances the jury alone are 
to weigh. ‘To deny to the party, therefore, the right to be heard 
in a case of this sort, is, in effect, to deny him all right of de- 
fence whatsoever. It is not for the court to say beforehand to 
what point the counsel means to direct his argument. If there 
be any point in the issue before the jury, on which their minds 
may be enlightened or their consciences satisfied by argument, 
the accused has an undoubted right to all the advantage which 
may be derived from that source. This right would be utterly 
destroyed by allowing the court to prohibit argument, merely 
because in its opinion, the evidence was so clear that argument 
could not vary it. Nor is this the only case in which an argu- 
ment before the jury might be of importance to the accused, 
however direct and uncontradicted the evidence against him 
might be. We deem it unnecessary, however, to enter more at 
large into an investigation of the subject, since we have no dif- 
ficulty in deciding, upon the single view of it above presented, 
that the court had no right to inhibit argument in the case be- 
fore us. But while we decide thus, we are not to be under- 
stood as restricting in any degree the power of the court to 
prevent an abuse of this or any other right of counsel, by ex- 
ercising a proper control over the course of argument.’ From 
this opinion only one judge dissented. 

The General Court being the supreme criminal tribunal in 
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Virginia, and this being a final decision, at which four fifths of 
all the judges constituting the court were present and concur- 
red, it follows that the right of the accused to argue before the 


jury, so far as it was involved in this case, is now settled and 
established in that state. 





ART. I1.—ORIGIN OF PROPERTY—CHEROKEE TITLES. 


Tne origin of property is a subject of curious, and no less use- 
ful speculation. If the student, while he is yet inter juris cu- 
nabula, attains distinct ideas on this absorbing subject of his 
future professional life, his time will not be unprofitably spent. 
Should the following discussion contribute to that end, it will 
answer the main purpose of the writer. For he does not aspire 
to instruct his elders, the sages of the law, but would, for the 
benefit of tyros, endeavor to disembarrass a point which, to him, 
seems to be encompassed with obscurity. 

Perhaps nothing is here advanced that is wholly new ; but it 
ought to be considered that the new combination of old princi- 
ples and well known facts, is all that our predecessors have left 
to employ our diligence. The merit of discovery — of having 
been favored with the first glimpse of a thing, is, at least, equiv- 
ocal. He who fixes the latitude and longitude of a place con- 
venient for the supply of mariners, does them a more acceptable 
service than the cireumnavigator, who reports that he saw the 
place, but cannot tell where. This is precisely what is here 
attempted ; and when Locke, and Pufendorf, and Grotius have 
failed to give satisfaction, a new adventurer may, at least, vindi- 
cate his title to the epitaph of Phaeton, magnis tamen excidit 
ausis. 

The question to be considered is — What is the foundation of 
our right to more than a competence of the things of creation? 
and, more especially — What is the foundation of exclusive pro- 
perty in the substance of the earth? 

Even upon the hypothesis that man, body and soul, is the 
creature of ‘certain fortuitous concretions and contextures of 
atoms,’ he is, nevertheless, sensible to, and desirous of avoiding, 
the pains of heat and cold, hunger and thirst, and the ‘ thousand 
ills that flesh is heir to.’ This sensibility and desire would im- 
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pel him to appropriate whatever would render him free from 
pain ; and would constitute a law of his nature, which law would 
be the foundation of his right to a competent portion of the 
goods of the world. The very zoophytes and even vegetables 
draw their life from things external. A succession of changes 
constantly takes place in them, and if external things refused to 
maintain those changes, they must perish. To say that this 
law of their nature, entitles them to their necessary subsistence, 
may be a solecism, as title is only predicated of intelligent be- 
ings. But on the supposition that all things, animate and inan- 
imate, are only atoms fortuitously assembled, a right to continue 
this fortuitous assemblage, belongs to one no less than to the 
other. The tender herb in some secluded place, draws to itself, 
and concocts, so much of the earth, and air, and light, as is 
necessary to maintain its existence. But the rank weeds come, 
and withdraw this earth, and air, and light, and the atoms which 
constitute the tender herb, have their concretion and contexture 
dissolved. To call this injustice when spoken of an herb and 
weed, borders on absurdity, but a concretion of atoms in the 
shape of man, might say to all other such concretions, mutato 
nomine de te fabula narratur. When life is given, to use the 
language of conveyancing, the means of sustaining their vigor 
and comfort, pass as incidents. Were our wishes bounded by 
the moderate demands of nature, those means are but few, and 
the question now under discussion would never have provoked our 
curiosity. When two of us set our hearts upon possessing the 
same thing, we begin to grope about for arguments to justify our 
respective claims. Why should we expect to find these claims 
recognised by any precept of the law of nature? ‘When 
several polypi happen to fall upon the same worm, they dis- 
pute their common prey with each other. Two of them are 
often seizing the same worm at different ends, and dragging it 
in opposite directions with great force. It often happens, that 
while one is swallowing its respective end, the other is employed 
in the same manner, and thus they continue swallowing each 
his part, until their mouths meet together ; they then rest, each 
for some time in this situation, till the worm breaks between 
them, and each goes off with hisshare.’ If they were endued 
with the pertinacity of men, a new contest would now arise, for 
each would attempt to make the other disgorge the share that 
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had, by accident, fallen to its lot. ‘But it often happens that 
a seemingly more dangerous contest ensues, when the mouths 
of both are thus joined upon one common prey together: the 
largest polypus then gapes and swallows his antagonist; but 
what is very wonderful, the animal thus swallowed seems to 
be rather a gainer by the misfortune. After it has lain in the 
conqueror’s body for an hour, it issues unhurt, and often in pos- 
session of the prey which had been the original cause of con- 
tention; how happy would it be for men, if they had as little 
to fear from each other!’ The struggles for sustenance of 
these lowest creatures in the scale of animation, have a disgust- 
ing resemblance to those of men, not for sustenance, but for 
the means of luxury. This contest for the worm can be re- 
ferred to the instinct of the polypus; but our contests are not 
justified by reason, which stands in place of brutal instinct, and 
we shall search through the book of nature and of God in vain 
for justification. 

But every one is ready to exclaim, have the men of wealth, 
then, really no title to more of their possessions than a bare 
competence? Yes — but we should not seek it where it is not 
to be found. We should not refer it to a source, which the 
man whose lot has been cast in hard places, manifestly sees to 
be corrupt. He whose offspring starve while his neighbor’s 
riot in luxury, is not to be put off by being told that in a general 
scramble for what was once common property, his neighbor’s 
prowess enabled him to seize and keep all that he has. Every 
man of property, I trust, would wish to place his claims upon a 
less exceptionable basis. But if you consult those who have 
philosophised upon this subject, and who seem to enjoy their 
opinions with some complacency, to know — What is the origin 
of property in necessaries? What is the origin of property in 
the use of any spot of earth? What is the origin of property 
in the substance of the earth itself? — you will get this pithy an- 
swer— occupancy. And if any one, perchance, seems to 
doubt this resolution, and endeavors to produce reasons pro 
and con, he is deemed unreasonably fastidious, and his inquiry 
is pronounced quite too nice and scholastic. 

‘There is indeed some difference of opinion,’ says Black- 
stone, ‘ among the writers on natural law, concerning the reason 
why occupancy should convey this right, and invest one with 
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this absolute property, a dispute that savors too much of nice 
and scholastic refinement.’ Christain, in his note on this passage, 
after condemning Locke’s resolution of the question as a pe- 
titio principit, and that of Grotius and Pufendorf as ‘super- 
fluous and inconclusive,’ continues —‘ But how or when then 
does property commence? I conceive no better answer can be 
given than by occupancy, or when any thing is separated for 
private use from the common stores of nature.’ Here occu- 
pancy is made equipollent with ‘ separating any thing from the 
common stores of nature for private use.’ What is gained of 
expressive force, by substituting a phrase in place of a single 
word? Does not the question recur as readily as at first ? The 
very fact that the question may be reasonably asked, proves at 
once that the foundation of property lies deeper. Were I to 
answer it, upon compulsion, I should say, — Because the labor 
I have bestowed in occupying the thing, or, if you please, in 
separating it from the common stores of nature, was mine, — 
this labor is now inseparably connected with the thing, — there- 
fore the thing itself is mine. This is Mr. Locke’s answer. 
But they say it is a petitio principii ; with what justice, we shall 
see, by inquiring into the meaning of the word occupancy. 
Does it mean, then, any thing different from the labor and 
pains employed to maintain a permanent possessio pedis? or, 
is it not simply an abstract term invented to express our notion 
of such possession, and the whole train of circumstances by 
which such possession is acquired and maintained? The lexi- 
cographers say that, ‘occupancy and occupation are words 
which derive their meaning from the different acceptations of 
the primitive verb occupy ; the former being used to express 
the state of holding or possessing any object ; the latter to express 
the act of taking possession of, or in keeping in possession.’ 
Occupancy, then, is a state of holding or possessing, and the 
‘state is said of that which is stable or established.’ The par- 
ing, burning, ploughing, harrowing, and sowing of a piece of 
ground from season to season, and from year to year, would be 
a state of holding or possessing, and would be briefly expressed 
by, occupancy. But occupancy is not some mysterious tertium 
quid different from these. ‘Those, then, who substitute occu- 
pancy in place of Mr. Locke’s resolution of the question, fall 
into the identical error they fancy they are avoiding. Mr. Locke 
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says, ‘that the labor of a man’s body and the work of his 
hands, we may say, are properly his. Whatsoever then he 
removes out of the state that nature hath provided and left it in, 
he hath mixed his labor with, and joined to it something that is 
his own, and thereby makes it his property.’ Those who con- 
trovert this say, that ‘ occupancy gave the original right to the 
permanent property in the substance of the earth itself.’ Instead 
of saying whatever he mixes his labor with, is his; they say, 
whatever he occupies is his, — whatever he separates for his pri- 
vate use from the common stores of nature is his. ‘The only 
difference between them is, that Mr. Locke expresses himself in 
the concrete, they in the abstract. For it is impossible to mix 
one’s labor with the substance of the earth, without at the same 
time occupying it; or to occupy it, without mixing one’s labor 
with it in a greater or less degree. 

It is fair then to ask the question— why occupancy gave the 
original right to the permanent property in the substance of the 
earth itself? —nice and scholastic as it may have seemed to the 
learned commentator: I deny that it did, and repeat that if it 
did, the question itself would be absurd. 

Paley says it is the ‘ law of the land’ to which we owe our 
title to exclude al] others from a particular spot of earth, and 
this puts the matter upon a principle at once intelligible to all 
men, and completely satisfactory to every good citizen. 

What gave the original right to a competent provision of the 
things of the earth for our exigencies? The law of nature. For, 
why was man created naked, yet sensible to heat and cold ; why 
placed upon the earth teeming with products fit for his susten- 
ance, and made to feel the keen appetites of hunger and thirst, 
if the law of nature did not guaranty to him the right to crop 
a portion of the fruits of earth competent for him, and to exclude 
all others from the use of them. 

In short, whether in speculating on the origin of man, we 
follow the crude imaginings of Democritus and Leucippus, or 
place ourselves on the firm basis of the Mosaic philosophy, we 
cannot vary his natural rights as they regard external things. 
Whether he is indeed a fortuitous concretion and contexture of 
atoms, or the handy work of God, the law of his nature, in 
other words, the necessities of his mode of existence, remain 
the unanswerable testimonial of his right to a competent portion 
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of external things. His title is indisputable, whether its muni- 
ments be recorded in the book of nature or of revelation. As 
men multiplied, it became necessary, part passu, to replenish 
the earth, by their care, with things needful for them, and to sub- 
due it by cultivation; and this necessity gave rise to exclusive 
property in the temporary use of the soil.’ 

To the law of nature then is to be referred — 

1. Exclusive property in the substance of such things as are 
consumed by the use. 

2. Exclusive property in the temporary use of the soil. 

But to the law of the land alone should we look for — 

3. ‘The original right to the permanent property in the sub- 
stance of the earth itself, which excludes every one else but 
the owner from the use of it.’ 

Can there be the least controversy concerning the reason 
why the law of nature gives an exclusive property in the sub- 
stance of such things as are consumed by the use; or in the 
temporary use of the soil; or why the law of the land gives an 


exclusive permanent property in the substance of the earth 
itself? 


We shall see this account of the origin of property manifest- 
ly confirmed, upon comparing it with the early regulations of 
nations upon the subject. Exclusive property in the temporary 
use of the soi! exists in all nations however uncivilized and 
rude. ‘That degree of property’ owes its origin, as we have 
endeavored to show, to the necessities of the species, and com- 
mences before the institution of civil society, and beginning of 
states. It is to secure this natural property, that political asso- 
ciations are organized. Property in land never becomes more 
permanent, till governments acquire stability and firmness. Or, 
to speak with greater accuracy, permanent property in the sub- 
stance of the earth itself, and permanent government, are not 
only inseparable concomitants, but they are simultaneous ; and 
were we not destitute of the necessary chronicles, we could 
mark, with exact precision, the corresponding gradations of 
each. If we possessed an unbroken series of the laws of any 
people from the period when all property was common, to that 
when it became several, we should behold the idea of exclu- 
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sive property in the substance of the earth emerge out of tem- 
porary use of the soil, and advance with a slow, but uninter- 
rupted progression. We do, perchance, possess some frag- 
ments of such a faithful chronicle, and they are exceedingly cu- 
rious and interesting. 

The conduct of their scanty agriculture was an affair of state 
among the Germans at the periods when Cesar and Tacitus 
describe their manners and institutions. But it was not their 
policy to protect, and improve it, but rather to discourage it. 
Rapine was their business — agriculture an avocation to which 
they submitted with reluctance. That they might always be 
at leisure to rob and plunder, they were freed by law as much 
as possible from domestic employments. Lest any one should 
be diverted from his proper occupation, more permanent estates 
in land than an annual possession, were prohibited. No indi- 
vidual or family was permitted to occupy the same place longer 
than a year at one time. And at the end of that period, the 
princes and chiefs made a new allotment to all the members of 
the tribe. ‘Thus all their regulations of that necessary and in- 
dispensable property in land, the temporary use of it, were 
studiously provided, that the idea of an exclusive right to the 
substance of the earth itself, might not occur. The temporary 
use of the soil being a natural right, and ratified by the express 
gift of Almighty God, cannot, therefore, be taken away by the 
laws of society. But permanent property in the soil itself, 
with its concomitants, descent, devise, partition and alienation, 
being creatures of civil polity, may be regulated as to the le- 
gislature in each state may seem convenient. Accordingly, 
having the Germans faithfully represented to us at a time when 
no permanent property in the soil existed among them, we be- 
hold them legislating to prevent its acquisition. What better 
proof do we want to show that this degree of property is de- 
rived from the law of the land? The heirs of an intestate 
possessor of land among us, look to the law of descents as the 
foundation of their title, not to the fact of the earliest occupa- 
tion after the death of their ancestor, or last possessor. It may 
be said that when the Germans first allowed of a several per- 
manent property in the substance of the earth, they must have 
given it of course to the occupants, and so occupancy is, at last, 
the foundation of such property. With equal cogency might 
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the children of an intestate possessor among us, say that filia- 
tion is the foundation of their title, not the law of descents. 
Filiation is a fact, on proof of which, the law allows the claim- 
ant a portion, or the whole of his ancestor’s property. So oc- 
cupancy is a fact which may have been the criterion fixed by 
law, for the original distribution of the soil among individuals. 

In short, among the most refined nations, it is not occupancy 
to which the citizen refers as the beginning of his title, but the 
law by which the public domain was distributed, or of aliena- 
tions, or descents, or wills. In like manner, among the rudest 
nations, the savage never presumes to exclude his fellow from 
a particular place, after the necessity has ceased of his hold- 
ing it, and that necessity is the ground of his claim to its tem- 
porary occupation and use; and what is that necessity but the 
law of nature? 

Whatever it is, in any state of society, which determines the 
quantity of estate in land, which each individual may enjoy, 
alien, devise, forfeit, or leave to descend to his children, that is 
the origin of his property therein. The quantity of estate that 
the law of nature allows to each individual, is the temporary 
exclusive use of as much as his necessities demand. In like 
manner, the law of the land determines the quantity of each 
citizen’s estate; how devisable, how descendible, and how 
alienable. In no country, how refined and complicated soever 
its system of real property may be, has the government a more 
despotic control over the quantity of estate its citizens may ac- 
quire in land, than belonged to the imperfect government of the 
ancient Germans. In none can the citizen say with greater 
certainty than the ancient German could, it is the law of the 
land by which I hold my estate. I cultivate the place where 1 
now am by permission of the law, and, for the time, the law 
excludes all other persons. As there is no civilized country 
where the law of the land does not prescribe the quantity of 
estate the citizen shall have in the earth, so there is no uncivil- 
ized country, where there are municipal laws at all, in which the 
individual does not acknowledge them as the origin of his title. 
And where there is no municipal law, no legislature, the law of 
nature regulates the division. 

A most curious illustration of this subject will be found in the 
case of gavelkind in Sir John Davies’s Irish Reports. At the 
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period of that case, 1606, ‘the lands possessed by the mere 
Irish, were divided into several territories or countries, and the 
inhabitants of every Irish country were divided into several septs 
or lineages. In every Irish territory there was a lord or chief- 
tain, and a tanist, who was his successor apparent. And of 
every Irish sept or lineage there was also a chief, who was called 
a canfiny or caput cognationis. All the possessions within these 
Irish territories, ran always, either in a course of tanistry, or in 
a course of gavelkind. Every seignory or chiefry, with the 
portion of land which passed with it, went, without partition, to 
the tanist, who always came in by election or strong hand, and 
not by descent ; but all the inferior tenancies were partible be- 
tween the males in gavelkind. Yet the estate which the lord 
had in the chiefry, or which the inferior tenant had in gavelkind, 
was not an estate of inheritance, but a temporary or transitory 
possession. For as the next heir of the lord or chieftain was 
not to inherit the chiefry, but the oldest and worthiest of the 
sept, who was often removed and expelled by another who was 
more active and strong than he, so the lands of the nature of 
gavelkind were not partible amongst the next heirs male of him 
who died seized, but amongst all the males of the sept in this 
manner: The canfiny, or chief of the sept —who was com- 
monly the most ancient of the sept— made all the partitions at 
his discretion ; and after the death of any tenant who had a com- 
petent portion of land, assembled all the sept, and having thrown 
all their possessions into hotchpot, made a new partition of all; 
in which partition he did not assign to the son of him who died, 
the portion which his father had, but allotted to each of the sept, 
according to his seniority, the better or greater portion. ‘These 
portions or purparties, being so allotted and assigned, were pos- 
sessed and enjoyed accordingly, until a new partition was made, 
which, at the discretion or will of the canfiny, was to be made 
on the death of each inferior tenant. And so by reason of these 
frequent partitions and removals or translations of the tenants 
from one portion to another, all the possessions were uncertain ; 
and the uncertainty of the possessions was the very cause, that 
no civil habitations were erected, no inclosure or improvement 
was made of the lands, especially in Ulster, which seemed to be 
all one wilderness.’ ‘As no man,’ says Hume, ch. 46, ‘ by 
reason of this custom, enjoyed the fixed property of any land, 
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to build, to plant, to enclose, to cultivate, to improve, would have 
been so much labor lost.’ 

In this case all the judges declared that the customs of tan- 
istry and gavelkind were void, and adjudged that all lands 
should descend according to the course of the. common law. 
Will any one pretend, that while the custom was in force, the 
members of an Irish sept regarded occupancy as the origin of 
their title to: their respective portions? Or, after it was abol- 
ished, and the common law established in its room, would the 
rules of that law or occupancy be regarded as the origin of title 
to land? 

In our own time, we have enjoyed the rare opportunity of 
beholding the progress of a community, namely, the Cherokees, 
from a state of perfect rudeness to one of comparative civiliza- 
tion. 

The first of their printed laws was passed by the Chiefs and 
Warriors of the National Council, on the 11th of September, 
1808. It provides for the organization of ‘ regulating parties,’ 
who were, amongst other things, ‘to give their protection to 
children as heirs to their father’s property,’ and to secure her 
‘share’ to the wife with whom the deceased cohabited at the 
time of his death. But it is declared that she is not entitled to 
any property that her husband might leave by will, ‘ substanti- 
ated’ by one or more disinterested witnesses, to any child of a 
former wife. This law is understood to relate both to realty 
and personalty, and it tacitly recognises a right to dispose of it 
by will, and a customary law of descent. It seems also that 
there was yet lingering among them an idea that ‘the next im- 
mediate occupant would acquire a right in all that the deceased 
possessed ;? for it is against the exercise of some such right 
or claim, that the ‘ regulating parties’ were to protect children 
in their inheritances. 

On the 6th of May, 1817, a fundamental law was passed by 
a convention of the chiefs and warriors of fifty-four towns and 
villages. By this law they committed ‘ the affairs of the nation ’ 
to a ‘ standing committee’ of thirteen members elected bienni- 
ally. But ‘the acts of this body,’ it was provided, ‘ should not 
be binding on the nation as to their common property, without 
the unanimous consent of the members and chiefs of the coun- 
cil,’ to whom any proposition of the committee relating thereto, 
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was to be presented for their ‘ acceptance or dissent.’ It was 
also provided that removal beyond the limits of the nation, 
should be a forfeiture of all authority over, or claim to, the 
common property; but while an occupancy was continued, 
‘the improvements and labors of the people, by the mothers’ 
side, should be inviolate.’ This law regulates the trans- 
mission of real estate from the last holder to his heirs, who are 
declared to be his kindred on the mothers’ side, that is, those 
of his own tribe, all children belonging to the tribe of their moth- 
er. ‘The political consequence designed by this law was to in- 
fuse a greater share of intelligence into their legislation, as the 
‘ standing committee’ was to be composed of the best informed 
people of the nation. In practice they sat in separate houses, 
called the committee and council, the latter being composed, as 
anciently, of the chiefs and warriors. 

By a law of the 12th of November, 1824, improvements are 
prohibited to be made within a quarter of a mile of the field or 
plantation of any resident without his consent or approbation, 
under pain of forfeiting the whole of such improvement to the 
‘original resident.’ Here a step is made towards designating 
the quantity of land to which an improvement might, at last, 
give title. Each improver is vested with the exclusive right to 
use the land within a quarter of a mile around any field or im- 
provement. 

The next act that attracts our attention is a fundamental law, 
passed on the 15th of June, 1825, by the ‘ members of the com- 
mittee and council in legislative council convened ;’ and for 
‘the better security of the common property of the Cherokee 
nation, and for the protection of the rights and privileges of the 
Cherokee people,’ its provisions are declared to be ‘ fixed and 
irrevocable,’ subject, however, to amendment or modification, 
‘by a concurrence of two thirds of the members of the com- 
mittee and council in legislative council convened.’ It de- 
clares that the lands within the limits of the nation, as defined 
by treaties, are the common property of the nation; and the 
legislative council is vested with power to manage and dispose 
of it by law in any manner. But it is jealously provided that 
this power shall not be used ‘ to dispossess or divest the citi- 
zens of the nation, of their just rights to the houses, farms, and 
other improvements in their possession,’ which are declared to 

VOL. VI.—NO. XII. 39 
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be the ‘ exclusive and indefeasible property of the citizens re- 
spectively, who made, or may rightfully be in possession of 
them.’ But the owners of these exclusive and indefeasible 
rights may not dispose of their improvements to citizens of the 
United States. 

The legislature next declares — law of October 31, 1825 — 
that certain mines within their limits, shall be the pablie property 
of the nation. The common property is here curtailed, a certain 
portion of it being declared public, and not subject to appro- 
priation to individuals. 

A law of November 9, 1825, is a statute of Wills and Dis- 
tributions. ‘The formalities requisite to make a valid will are 
prescribed ; and it is ordained that the property of an intestate, 
after the payment of his debts, ‘ shall be equally divided among 
his lawful and acknowledged children, allowing the widow an 
equal share with the children ;’ and if there be a widow and 
no children, after payment of debts, she shall have one fourth 
of the residue, and the ‘nearest kin’ of the deceased, the 
other three fourths. If ‘a woman claiming and having exclu- 
sive right to property’ die intestate, her husband and children 
are to take her property in the same manner. We are not 
informed whether those on the mother’s side would be regarded 
as the nearest kin. 

A law of November 10, 1825, is an act of limitations. It 
declares that improvements left by persons ‘ removing to another 
place,’ which shall ‘remain unoccupied for the term of three 
years, shall be considered abandoned, and any other person may 
take, and go in possession of such improvements, in the same 
manner as if there were no improvement.’ ' 

In the law of November 12, 1825, which establishes the 
town of Echota, their seat of government, the distinction is 
again drawn between public and common property, the site of 
the town, containing one hundred acres, laid off into as many 
lots, being declared public. The lots are directed to be sold to 
the highest bidder, and the ‘ purchaser’s right,’ says the law, 
‘shall merely be occupancy, and transferable only to lawful 
citizens of the Cherokee nation.’ One would naturally have 
expected to find the title to the lots declared allodial or fee 


’ Reduced by a law of Oct. 28, 1826, to one year. 
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simple. But the anxiety of their white neighbors to extinguish 
their title has begotten an equal anxiety on their side to prevent 
it, and therefore not content with denying the right to sell to 
citizens of the United States, they add, out of abundant caution, 
that the title is no more indeed than mere occupancy. ‘To the 
same purpose, their constitution,’ while it recognizes the houses, 
farms, and improvements of the people, to be the exclusive and 
indefeasible property of those who made them, or may right- 
fully be in possession of them, yet prohibits the sale of them 
to the United States, individual states, or individual citizens 
thereof, and declares the rights and privileges, as citizens, of 
such as remove beyond their limits, shall cease forever. Still 
further, such as leave their improvements, and enrol themselves 
with intent to emigrate, thereby forfeit their improvements, and 
any citizen who takes possession of such vacant improvements, 
has a preference over any bargainee of the emigrant.’ 

If any of the present occupants should ever acquire a per- 
manent right to the substance of the earth, it is most manifest, 
he will never acquire it by continued occupancy, but only by 
an act of the legislative council, which alone possesses the legal 
power to manage, and dispose of, the common property. He 
will be able to designate the act of the supreme power of his 
nation, whether that be a treaty or a law, which he will regard 
as the beginning of his right, and, what is more, which others 
will so regard. His nation, holding to another nation the rela- 
tion that one individual holds to another in a state of nature, 
possesses an exclusive right to the substance’ of the earth within 
its limits, but his improvements, to which he has, by the law of 
nature and necessity, and by the law of God — acknowledged 
by his legislature—an exclusive, indefeasible and inviolable 
right, will nevertheless remain a part of the common property, 
without some additional act of his legislative council. He has 
a right to exclude others from the common property within a 
quarter of a mile of his field or improvement, and this right 
continues for a year, lately for three years, after he has left his 
improvements unoccupied ; his improvements have a descend- 
ible, devisable and alienable quality. But the law of the land, 

1 Made July 26, 1827. 

* Law of Nov. 18, 1828. 

3 Contra, 3 Kent’s Com. 307, et seq. 
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not occupancy, has annexed all these privileges to his estate, or, 
in other words, has gradually enlarged the quantity of his estate, 
until it has reached the very confines of a pure inheritance, 
perpetual, and having an unlimited power of alienation. 

Notwithstanding, however, that not an iota of proof can pro- 
bably be adduced, from any authentic account of the manners 
of any people, that occupancy is the foundation of any species 
of property, yet writers who prefer to speculate rather than in- 
vestigate, will continue to ascribe its origin to that cause. 

In every state of society, from the most rude to the most 
refined, some mode of drawing a separation between the claims 
of different individuals to the soil must be established. As long 
as men remained in the wandering states of hunters and shep- 
herds, the temporary use of a particular spot was all that their 
necessities required. ‘This temporary use was evidenced by 
occupancy. But occupancy was not the foundation of the right 
to the temporary use — it was only the mode of enjoying a right 
derived from another source ; it was not the right, but the exer- 
cise of the right. For if occupancy be really the ultimate 
foundation of the right, the right will determine whenever the 
occupancy ceases, whether that be brought about by the volun- 
tary removal of the occupant, or by his forcible expulsion. Be- 
cause both modes of losing the possession are indifferent, if 
there is no law by which their moral effect may be tested. But 
if we suppose the disseizee, in this case, to argue the question 
with his adversary, he would infallibly allege that the law of 
nature gave him the right to commence, and no less, to con- 
tinue, the occupancy ; and to turn him out against his will, he 
would urge, was a violation of that law. And this argument 
would command the sympathies of men, and persuade them to 
restore the claimant, whether addressed to them as a legal tri- 
bunal and acting by legal process, or as men, and exercising a 
common right of the race, and applying that force which may 
be always resorted to against wrong-doers. 

Occupancy, in short, is the ceremony provided by the law of 
nature, to give publicity to one’s intention of setting a portion of 
the common property to private use, —to manifest the resolu- 
tion of exercising the right of self-preservation in this place, to 
the exclusion of the exercise of the same right by any other in 
the same place. In like manner, the right being put in use, 
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the enjoyment having commenced, by this public and notorious 
ceremony, if he chose to exchange places with his next, or some 
remoter neighbor, he could transfer his right by another public 
and notorious ceremony, such as livery of seizin, or permitting 
the transferee to enter. As this peaceable mode of exchange 
between persons tired of their respective situations, would, upon 
an experiment, be found preferable to a violent one, it would be 
frequently repeated, and thus become, in time, the customary 
law of the society. If an individual occupied a spot for culture, 
as the first occupation would be justified by the law of nature, 
so would be its continuance; and if his neighbor had, in the 
same manner, occupied a tract for pasturage, a desire of chang- 
ing pursuits might lead to an exchange of lands, which would 
be evidenced by mutual occupations, entries, or liveries of 
seizin. But neither, certainly, would regard such occupation, 
entry, or livery, as the foundation of his right; nor the original 
occupancy of either. For the occupancy being but the exer- 
cise of a natural right, the mutual occupations, entries, or liveries, 
are but the continuance of that exercise, and a translation of it 
from one to another. All this might take place without any 
right to the substance of the soil being recognised, for, upon 
abandonment of the places which had thus been the subjects 
of successive transmutations, they might be occupied by any 
other member of the society. For the temporary exercise of 
a common right can, by no means, make it exelusive. But it is 
obvious that the idea of property in the substance of the earth, 
is not far in advance of an exchange of one spot for another, 
or, of the right to cultivate one place, for the right to depas- 
ture another. Much nearer do we approach permanent pro- 
perty, when the mere making an improvement gives us the 
right to exclude others from the common property within a cer- 
tain distance around such improvement ; when we are not pre- 
sumed to have relinquished our improvements till we have left 
them unoccupied for a certain length of time ; when we may 
transfer them at our will and pleasure while we live ; when we 
may designate the persons who shall enjoy them when we die ; 
or, when, if we neglect it, the law will secure them to our child- 
ren; then, indeed, civil society is formed, ‘ which has brought 
with it a long train of inseparable concomitants ; states, laws, 
government, punishments, and the public exercise of religious 
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duties.’ But even yet, as among the Cherokees, a mode of 
conveyance from one to another, the remembrance of which is 
more capable of permanent preservation than livery or mutual 
entries, has not been established. This contrivance for the se- 
curity of property seems to be tardy of introduction. 

We will not continue this investigation, which we fear has 
long since grown tiresome, —for it is absurd to say that there 
is any state of man in which his right to a share of the com- 
mon property of the race, is given him by any act of his own. 
If when a spot is occupied by any individual, his authority is 
acknowledged to exclude, for the time, all others from it, he 
does not gain that authority by the mere act of occupancy. 
There must be some right, of which that act is only the exer- 
cise. ‘There must be some rule which gives to that act or ea- 
ercise, such efficacy. 

That rule, as it respects the temporary use of the soil, is the 
law of nature ; and, as it respects the right to permanent ex- 
clusive property in the substance of the soil, is the law of the 
land. 


ART. IT].—USURY LAWS. 


Har our laws exist only because they have never been exam- 
ined. Established as they were in days of ignorance and su- 
perstition, they derive their support from prescription and ancient 
usage rather than from intrinsic worth. The natural and com- 
mon effects of ignorant and unenlightened legislation, are the 
misplacing punishments and rewards, and the confounding of all 
moral distinctions ; treating as criminal what is beneficial, and 
as praiseworthy what is injurious. Such laws exist only because 
they have heretofore existed, not because they ought to continue. 
But it is not enough that a law is perceived to be bad and found- 
ed in error or absurdity — that it is productive of evil pure and 
uncompensated, — still the prejudices of the community must be 
overcome. The progress of truth is slow, of error rapid and in 
all directions. Considering the usury laws as one of that class, 
we shall endeavor to call the attention of the public to the sub- 











1831.] Usury Laws. 283 


ject ; for however tedious may be the examination of error, it is 
necessary to its refutation. 

By the term usury,’ in its original sense, was understood the 
taking of any sum of money whatever for the use and forbear- 
ance of the principal, without any reference to the magnitude of 
the sum taken. As such it was considered as an offence de- 
serving the full weight of temporal and spiritual punishment. 
Popular prejudice transferring to the usurer the blame for which 
he was not responsible, forgetful that it was his own wants which 
compelled the borrower to apply for a Joan, and not the oppres- 
sion of the usurer — mistaking the origin of the suffering — viewed 
the lender as the cause of the necessities he in fact relieved, 
and which, if he did not relieve, he at any rate did what the 
borrower wished him to do for that purpose. 

For ages, the sage remark of Aristotle, that money was na- 
turally barren, and that to make it breed money was a perver- 
sion of the ends of its institution, afforded an argument amply 
sufficient to satisfy the philosopher of the impropriety of usury. 
To no one did it seem to occur that the remark was equally 
conclusive to show that rent should not be paid for houses, in- 
asmuch as they are equally affected with a natural and incurable 
barrenness — and it might equally be considered a perversion 
of the ends of their institution, that they should do a thing so 
monstrous as to breed money. 

The antipathies of the religious portion of the Christian com- 
munity, were excited by the prohibitions of the Hebrew legisla- 
tor, forgetting that in this code usury was prohibited only among 
the Jews, and that strangers, to any extent, might be made its 
prey. ‘To those who have laid so much stress on the prohibi- 
tions of Moses, it might not be amiss to remark that the inspiration 
of Moses no more extends to political economy than to natural 
philosophy ; and that the same course of reasoning that has sat- 
isfied the Christian world that his astronomical theories were 
only in accordance with the vulgar notions of that era, might 
prove no less conclusively that his notions on usury were the 
result of a similar conformity to popular prejudice. However 
that may be, it is by no means to be admitted that a legislation 
which might have been proper and judicious for that barbarous 


’ «Usury is a concessum propter duritiem cordis.” . . ‘ Since men are 
so hard of heart as they will not lend freely.” Bacon’s Essays, Vo. 42. 
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and unique people, would be expedient for a people differently 
situated, and infinitely their superior in all the elements of na- 
tional respectability. While, then, the wise,’ the learned, and the 
pious were all united in pouring out denunciations against usury, 
it was naturally to be expected that the devout believer in the 
wild vagaries of witchcraft, and the superstitious and unlettered 
barbarian, fearful of his own shadow, should follow on in the 
path in which his intellectual superiors led the way. 

But in process of time the meaning of the word changed, and 
the very offence, which once was looked on as so deadly, being 
christened anew, under the less obnoxious name of interest, lost 
all its evil qualities. ‘The use of the term, with a change of 
signification, still continued. By the law, interest to a certain 
extent was allowed, and the excess above the sum so permitted 
to be taken, was termed usury ; and the same idle and senseless 
clamor which before had been raised against the individual who 
received any sum for the use of his money, was transferred to 
him who received more than the legal rate ; and branded with the 
odious name of an usurer, he was equally exposed to the public 
odium. 

The laws on the subject vary, imposing different limitations 
on the rate, and different penalties for the violation of the law, 
in some instances rendering the contract void, in others, only 
protanto. Whatever may be the law, and embracing whatever 
of: these varieties it may, it is objectionable, but only in a de- 
gree varying with the law on the subject. In some states, in ad- 
dition to the annulment of the contract, the lender, besides the 
loss of his money, is exposed to a suit for a penalty equal in 
amount to the sum loaned. 

It should be remembered that formerly all interest was con- 
sidered as unjust and wicked ;? but the law which authorizes 
any interest, assumes the propriety of some compensation to the 
lender for the use of his money. The propriety of some rate of 
interest, therefore, in discussing the existing laws, is a question 
not to be touched. Assuming, then, with the legislatures, that 


1 Cum ille, qui quesiérat, dixisset, quid fenerari? Tum Cato, quid hom- 
inem (inquit) occidere? Cic. de officiis. Lib 2, s. xxv. 


2 Minus solvit, qui tardius solvit. Plus est statim dare, minus est post 
tempus dare.— Cooper Institutes, 592 notes. In these few words is a brief 
and conclusive defence of usury, that is, of interest for the loan of money 
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some rate is just and proper, we shall proceed to the inquiry 
whether legislation on the subject is either necessary or expedi- 
ent; whether in any event it is not more likely to be attended 
with evil than with beneficial results. In doing this we shall first 
enter into a brief analysis of those circumstances which, united, 
make up the fair rate of interest among any people at any given 
period of time. 

Interest, in the strict sense of the term, is the compensation 
allowed by the borrower to the lender for the use of his capital 
during the period of its loan. As however there are other cir- 
cumstances beside the mere value of the loan, which enter into 
the composition of what we call interest, they will all be con- 
sidered in discussing the question,—What constitutes the rate of 
interest ? 

1. Among the numerous causes tending to vary the rate of 
interest, the most prominent is the amount of disposable capital 
in the market, seeking investment, as compared with the de- 
mand for that capital. It is obvious, that in a year of plenty, 
when a large supply of corn is raised, the demand remaining 
unchanged, the price will be less than in years of scarceness. So, 
too, when there is a large amount of disposable capital, of money 
if you will — that is, when there are many who wish to lend 
and few to borrow — the mutual competition of lenders will lower 
the rate of interest. On the other hand, when there is little 
money or disposable capital in the market, and those who pos- 
sess it are fond of retaining it, and the number of borrowers is 
large, it is clear the rate will rise. ‘The demand will obviously 
be in proportion to the profits to be derived from the use of 
capital, so that interest may rise equally from the scarcity of 
capital or from a demand originating in its requisition for new 
or multiplied uses. ‘The relative proportion of supply and de- 
mand will naturally vary the price of interest, precisely as rent 
would vary in a town under similar variations in the proportion 
between the numbers of those who respectively wished to be- 
come lessors or lessees. ‘This circumstance will produce a 
variation in different countries and in different parts of the same 
country. In an old country, rich by the accumulated wealth of 
centuries, capital will always be loaned on better terms than in 
a new country, where accumulation has but recently commenc- 


ed, and where few individuals have more than they want for 
VOL. VI.—NO. XII. 36 
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their immediate use. 'Thus in London the rate of interest 
would be Jess than in Portland, and in Portland less than in 
the poor and sparsely settled parts of Penobscot or Washing- 
ton counties, in Maine. 

2. The character of the borrower enters largely into the 
calculation. ‘Thus, an industrious, frugal, and enterprising indi- 
vidual, though poor, will obtain money on better terms than if, 
with the same property, he were idle, dissipated, and extrava- 
gant. So, too, one who has been uniformly punctual in his 
engagements will be preferred to one who has repeatedly failed 
in the performance of his contracts. 

3. The ability to repay is another circumstance. ‘The chance 
of eventual repayment varies according to the pecuniary situa- 
tion of the borrower. The borrower should insure against this 
risk — and the premium for this insurance will vary according 
to the circumstances and standing of the borrower. A poor 
man should of right pay a higher premium than a rich man — 
if money be lent to two individuals, one of doubtful and the 
other of unquestionable solvency, the rate should accordingly 
vary. The lender parts with values equal to himself, and should 
in return receive equal values, he should receive enough from 
the poor man to indemnify him for the greater risk run; so 
much, that if both notes were sold in the market, they would 
sell for equal prices. ‘This is no more than strict justice to the 
lender, and the borrower has no reason to complain, as his notes, 
not being equally valuable, should be larger in amount, pre- 
cisely as if debts of equal amount were to be paid in coin of 
different qualities, the individual whose coin was the poorest 
could not rightfully complain because a greater quantity was 
required to pay his debt. But it is commonly remarked in 
answer to this, that if the money be actually repaid, one indi- 
vidual should not pay more than another. This extra sum 
is the premium for the risk RUN, and it is just as absurd.to 
demand a repayment or deduction of interest in this case, as it 
would be for an individual who had insured his house for a year 
to demand a repayment of the premium because it was not 
burnt. In either case the money is justly due for the risk run. 
This circumstance then, the different degrees of solvency of the 
borrower, is one reason why some can obtain money on better 
terms than others. Thus the City of Boston or the Govern- 
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ment of the United States can obtain loans on better terms than 
an individual. 

4. The relative permanence of the investment is another 
item of the calculation. ‘The individual of wealth who should 
be averse to a personal employment of his own capital, would 
obviously prefer a secure and permanent investment. He 
would therefore choose government securities, redeemable at a 
distant period, even though the rate of interest should be less. 
Were money, on the other hand, required only for a sudden and 
unforeseen emergency, the borrower would obviously be willing 
to pay a higher interest than if the loan were for a longer period 
of duration. He, too, who lends for short periods, as he runs 
the risk of the solvency of a greater number, and as he is 
obliged to alter and change his investments frequently, should 
rightfully receive compensation for the risk and trouble. 

5. The government of a country is another item of great import- 
ance, for on the government depend the security and protection 
of individual rights. ‘Thus in Turkey, where these rights are 
little respected, the rate from this cause alone would be higher 
than under a more civilized government, where all the rights of 
person and property are fully guarded and uniformly respected. 
Thus in times of anarchy and barbarism the rate would be higher 
than in times of refinement and wealth; in the difficulties and 
dangers of war than in times of peace aud prosperity. 

Now upon all these circumstances depend the rate of interest, 
and these circumstances are subject to perpetual and unceasing 
fluctuation. A variation in one or in all these circumstances 
will, in proportion to the extent and importance of that varia- 
tion, require a correspondent change in the rate of interest. Now 
what do the legislature in fixing the rate?, They say that these 
causes, in unrestrained operation, either never will or never shall 
raise the rate above that established by law; if they never 
will, then, if true, the restriction is unnecessary, a mere prohibi- 
tion of an event never to happen; if they never shall, then 
they say, that the citizens shall not take into consideration these 
various causes, and establish a contract each for himself ; or that 
whenever these causes would raise the rate above that estab- 
lished by law, they shall never borrow. Nobody pretends 
that there is any one rate proper for all times and places. The 
whole history of legislative enactments shows the reverse of such 
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a proposition, for different countries establish different rates, and 
the rates in the same country vary. During the middle ages, 
those times of poverty, barbarism, and anarchy, the rate was, as 
from theoretical reasoning would be inferred, high, compared 
with the rates at the present time." Thus, in 1228, at Modena, 
the rate was twenty per cent.; in France, in the year 1311, 
in the reign of Henry III. the rate was thirty per cent. Sub- 
sequently, in the reign of King John, in 1360, by an edict of 
that sovereign, money was allowed to be loaned at as high a 
rate as eighty-six per cent. Since those times the rate has 
been gradually. decreasing; so that in Holland, a rich and 
opulent country, the common’ rate was three per cent.; in 
France the rate has been as low as two and a half and three 
per cent., though in that case the legal was probably less than 
the worth of the money. In Rome the rate was twelve per 
cent., while according to Cicero, in the provinces it rose even 
as high as forty-eight per cent. In China the legal rate is 
seventy-six per cent.’ In England, in the time of Henry VIIL., 
when laws were first made on the subject in that country, the 
rate was established at ten per cent., and since, by successive 
legislative enactments, it has been reduced to five per cent. 
Now the usury law says that whether capital be plenty or 
scarce, whether the borrower be rich or poor, solvent or insol- 
vent, idle or industrious, whether the investment be for days or 
ages, whether the country be rich, flourishing, and at peace, or 
whirling in the giddy vortex of revolutionary phrenzy — ques- 
tions, upon which the very essence of the contract depend, are 
questions of no practical importance ; that under whatever com- 
bination of circumstances capital is loaned, there shall be no 
difference, or at any rate that no combination of any or all these 
causes shall raise the rate above a given per cent. Now every 
man, acquainted with business, knows that a prudent man takes 
into consideration all these circumstances in the investment of 
his capital. The circumstances of every individual, of every 
loan, are as diverse as the individuals who are parties to the 
loan, and are subject, as between place and place, and time and 
time, to never-ceasing fluctuations. The very circumstances 
upon which the rate of interest depend, varying as they do in 


' 2 Hallam, 281, Say, Smith’s Wealth of Nations, 2 Montesquieu, 91. 
? The ordinary rate is less than this. 
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every loan, prove the utter impossibility of any government’s 
being able to fix the rate of interest, as well as the mutual wants 
and necessities of the parties. ‘They prove that there is not, 
cannot be, any one rate, and that to attempt establishing an uni- 
form rate is as wise as it would be to decree that all men should 
be of uniform height and strength. It is but a weak and servile 
copy of the legislation of Procrustes without its originality, and 
equally wise and beneficial. ‘The law, therefore, in attempting 
to establish a rate proper for every contract, attempts what is 
impossible. If, therefore, the rate be above what the parties 
would establish, it is inoperative to any purpose, good or bad. 
If effectual — if less than the rate which the parties would estab- 
lish —and if it should (as, unless evaded, it would) prevent 
loans, then it is identical in its effect and to the extent of its 
operation, with a law prohibiting all interest, and pro tanto 
equally injurious. ‘The law assumes that some rate is proper, but 
if interest is right and proper and should be allowed, then 
money should be loaned, if at all, at its proper rate — at its fair 
value — neither more nor less; and as a general Jaw can never 
take a proper and equitable cognizance of all the various cir- 
cumstances connected with a loan, and as the parties can and 
will, a usury law effective, that is, prohibiting a loan of money 
at less than its value, is to the highest degree iniquitous, rob- 
bing Peter to pay Paul. If, then, as is admitted, money should 
be loaned at interest, it should be loaned at its value; and if 
these or any other circumstances not enumerated do affect the 
contract, then the rate should vary according to these circum- 
stances, and no one rate can be exclusively the proper one. 
The legislatures, in attempting to establish an invariable rate 
as the only proper one, attempt what is impossible, and what, if 
possible, is unnecessary, (as the wants of the respective parties 
would do it for them,) and accomplish, so far as there is any 
result to their labors, what is notoriously wrong, a uniform con- 
tract for persons differently situated. 

Such is the reasoning to show that the legislature cannot, with 
any reasonable prospect of success, establish a rate, which sliall 
be proper for all times and places. Indeed restrictions are al- 
ways to be presumed as inexpedient. Any infringement of 
liberty of action is dangerous and can never be justified but by 
proof of the most urgent necessity and the most conclusive expe- 
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diency. Were the legislature now to regulate the price of labor, 
fix the price of every bushel of wheat or corn, and establish an 
invariable standard of price for all articles, the monstrous ab- 
surdity and impolicy of such proceedings would be immediately 
recognised. Yet in times past, such were the laws in regard 
to the very necessaries of life, and the source of all wealth, labor ; 
and such laws were for ages supported and approved, while 
now they would with an equal uniformity be disapproved and 
condemned. Now where is the difference in principle between 
fixing the price of corn, or the rate at which land or houses 
shall be rented, or establishing the rate of interest. Why should 
not an individual set the price at which he will loan his 
capital as well as the rate at which he will let his horse, 
or his farm? The law authorizes the loan of capital in 
the particular form of cattle, at a rate much exceeding the 
legal rate ; it places no restrictions on wealth in the form of real 
estate ; in all other transactions there is an unlimited liberty 
to traffic, and this liberty is seen and acknowledged to be ad- 
vantageous ; so evidently so, that to attempt to prove it would be 
considered a work of supererogation. Why then should the 
capitalist be under any other or greater restraints when the sub- 
ject matter of the contract assumes the form of money? Why 
should he not rightfully profit as well by the scarcity of money 
or capital, as the farmer by the scarcity of wheat, or the land- 
holder by the scarcity of land, as compared with the demand. 
I confess I can see no reasons, why this should not be the case ; 
but as there are reasons brought in favor of establishing a fixed 
rate of interest, we will proceed to consider them. 

The most usual and convenient argument in favor of these 
laws, is, that they have been established for a long time and 
among all civilized nations, and that a repeal would be a depart- 
ure from long established precedent. It is remarked, with an 
air of triumph ‘that the same voice against usury has been rais- 
ed in the laws of China, in the Hindoo Institutes of Menu, in 
the Koran of Mahomet,’ and perhaps in the laws of all nations, 
Greek and Barbarian.’ And from such uniform and universal 
adoption, the expediency of those laws has been inferred. It 
is obvious that any prescription, of however long duration or 
wide extension, will not change the nature oflaws. Suppose the 


! 16 Johns. 376, Dunham v. Gould. 
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laws of China, the Institutes of Menu, the Koran of Mahomet, 
had established any law either useless or injurious, is that any rea- 
son why the evil of such bad laws should be still farther extended ? 
This argument, to be of any force, assumes the very question in 
dispute — the expediency of the usury laws — and then follows 
the very obvious inference, that being expedient, they should be 
continued. The laws of China, the Hindoo Institutes of Menu, 
and the Koran of Mahomet, all agree in the recognition of the 
existence of witchcraft and in the reasonableness and propriety 
of slavery —and yet such agreement affords no argument for 
the existence of the one or the propriety of the other. Bad 
precedents (the murder of Abel, for instance,) afford no reason 
why they should be followed ; it is only when they are consid- 
ered good that they should be adopted. ‘To call on us, therefore, 
to adopt, assumes the question of their goodness. Prescription 
might be urged with equal force in favor of any abomination, 
provided it had been a curse of sufficiently long duration. 
Reasoning like this is merely an evasion; it is the resort of 
those only who rely for protection on fallacies of some sort. 
The true argument would be to show the beneficial results of 
the law ; and the longer it has existed and the more extensively 
it has been observed, the easier it is to point out its benefits and 
show the utility of its operation. When, instead of resorting 
to this course, so simple and conclusive, the advocates of any 
law rely on its antiquity alone, they tacitly admit that its ex- 
pediency is not susceptible of any proof derived from its fruits ; 
that experience affords no evidence that it deserves to exist 
or continue ; that its benefits neither have been nor can be seen 
or perceived. 

It is likewise said, that there is a certain, I know not what — 
a mysterious, essence in money, which renders it necessary to 
use restraints here, which in other transactions would be injuri- 
ous. It is admitted that in the ordinary exchange of commod- 
ities, restriction would be improper, but that money, from its 
peculiar nature, is exempt from those rules. But money, like 
every thing else, derives its value from its utility; is alike sub- 
ject to fluctuations of market value, resulting from a change 
of the relations of supply and demand ; is alike affected with 
every other article by similar causes. Every merchant knows 
that dollars and doubloons are as much articles of commerce 
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as tea and coffee, and are alike exposed to variations of mar- 
ket value. If, then, restriction be injurious in every thing else, 
and if money, because it is the medium of exchange, is more in 
demand than any other article, this very fact proves the greater 
and extraordinary danger of restriction in this case ; a danger in 
proportion to the greatness of the demand, and the increased 
utility of money as an article of commerce. 

But in truth it is not money, but rather value, disposable 
capital, which is lent. The rate of interest has no more to do 
with the amount of money (except as money constitutes a part 
of the general aggregate of disposable capital) than with the 
quantity of tea or coffee. Money being more universally in 
demand — operating for the purpose of transferring values with 
fewer exchanges than any other article — capital assumes this 
form at the time of the loan for the mutual convenience of the 
parties. The lender converts the aggregate value he wishes to 
devote to this particular use, into money ; and the borrower, the 
moment he procures it, disposes of it for something more de- 
sirable. It is not the money, but the value borrowed, the 
profits derivable from the use of that value, which creates the 
desire for the loan. The capital is desired for the purpose of 
using as a means of increased and accelerated production. All 
kind of merchandise may as well be loaned as money, and the 
rate of interest does not depend on the form or quality the ar- 
ticle lent assumes at the time of the contract. The merchant 
who trades on borrowed capital, might borrow the money of A, 
and with it purchase a given amount of goods of B, or he might 
obtain credit with B for the same amount of goods, but the in- 
terest should be the same in each case. What differs it whether 
the manufacturer borrow and with it purchase his goods, or pur- 
chase his cotton on credit? The same value being lent in each 
case, should the premium for the use of that value vary? But 
in truth whenever the rate of interest is lower than the actual 
value of the capital, we find more than legal interest invariably 
taken, except in cases of the borrowing of money, and the 
proof is, that money will procure the article at a lower price 
than the most undoubted security — conclusive proof that the 
rate of interest is lower than it should be. ‘The rate of inter- 
est, depending as it does on the causes already investigated, has 
no connexion whatever with the form capital may and most 
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commonly does assume at the time of the loan, i. e. money. 
Thus money, gold or silver, may be much more plenty in Mex- 
ico or Spain than in England, yet the rate of interest in Eng- 
land, is still much lower than in those countries, from a greater 
accumulation of capital. ‘The argument drawn from any sup- 
posed peculiar nature of money fails, therefore, first, because 
money is as much an article of traffic as any thing else, and 
subject to the same laws which reguiate the other subject matters 
of commerce; and secondly, because it is disposable capital, 
assuming that form, which is really lent, and not money. 
Another argument frequently used, is that some restraint is 
necessary ; that with a view to the benefit of citizens they should 
be prevented and restrained from making ruinous bargains. If 
there be any truth that may be assumed as unquestionable, it is 
that individuals will act with a view to their own interest, what- 
ever may be the object or the nature of their contracts. So far, 
therefore, as the wish, the intention of the party contracting, is 
concerned, he will unquestionably act with reference to his own 
interest. It may be assumed, too, that he, with the best means 
of knowing his own wants, will be the best judge of the pro- 
priety of entering or not entering into contracts. What he 
knows best are the extent and pressure of his‘own wants. An 
execution may be pressing, and it is necessary to raise a 
sum of money either by the sale of his property at auction, 
or by a loan at a given rate of interest. The debtor will obvi- 
ously wish to cancel the debt on the terms most advantageous 
to himself. In either event, there must be a sacrifice. In this 
dilemma he borrows at a rate exceeding the legal rate; but he 
would not do so unless he considered this the most advanta- 
geous mode of raising the sum of money wanted, and if the 
most advantageous, why prohibit him? Most of all, why pro- 
hibit him when there is the most pressing need, when he is most 
exposed to loss? Why close the door to one of the avenues to 
his relief? If the bargain would be advantageous, why prevent 
him? But it is said he may be mistaken; he may make a bad 
and improvident bargain. But who is the best judge of the 
expediency of the contract, the individual making the contract, 
or those who know nothing about it? The borrower has interest 
to prompt, he knows the urgency of his wants, the benefit con- 


ferred, and the value of that benefit, the loss to be suffered, the 
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sacrifices to be made without the loan, and he will be interested 
to obtain the best terms. If, then, knowledge be requisite to 
contract with advantage, if interest afford any security for the 
exertion of the individual’s utmost sagacity and prudence, there 
can be no other or greater guaranty for wisdom in contracts than 
in this? If those, who alone are to suffer, are satisfied, others 
who by no possibility can be harmed, need neither extend their 
protection nor their sympatiy. 

It would seem that if those who know the circumstances of 
the contract, and are interested to see that it is good, are wil- 
ling to enter into it as one advantageous, others ignorant of its 
terms, or the circumstances in which it was entered into, are by 
no means authorized to say that it is disadvantageous to the con- 
tractor, and that for his good they will not permit his making it. 
Suppose the rate of interest high, it by no means follows that 
the loan is therefore disadvantageous. When interest is high, 
the profits are proportionably great ; and high interest will never 
be given but with a prospect of profits sufficient to remunerate 
this high premium. When interest was as high as 20 or 30 
per cent. the loans might have been much more advantageous 
to the borrower, than when interest was 5 per cent. on account 
of the greater profits. An individual, with all,the advantages of 
knowledge, having made a minute and close calculation of pro- 
bable profits, and having given the best guaranty himself, for the 
accuracy of his calculations, is prevented from contracting. 
Why? Because those ignorant of his contract, whose only 
qualification for judging is utter and complete ignorance of the 
subject matter of their judgment, say that for his interest he 
must be prevented. The legislators make and prohibit con- 
tracts in the dark — the borrower knows the case. They have 
not the all-powerful motive of interest to induce them to pro- 
ceed with caution, they know neither the necessities which cause 
the loan ; the benefit it will confer; the ruin which will follow 
in the event of its refusal; and yet, utterly ignorant as they are 
of the very essentials of the contract, they decide, not merely 
without knowledge, but against the judgment of those who do 
know, and that conclusively. A Bramin might as well decide 
between two theological disputants in an unknown tongue, or a 
blind man of the brilliancy of colors. 

If, then, the borrower make an advantageous contract as it is 
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probable he will, he should not be hindered. But, fraud out of 
the case, suppose him to make an injudicious contract, as 
sometimes will be the case, is every individual, lest he may make 
a bad bargain, to be prevented entirely from contracting? Is he 
therefore to be prevented from making any, even a good one? 
The only way effectually to prevent injudicious contracts, is to 
prevent all contracts. Such reasoning would subject all to the 
tutelage of government, lest they should be injured. No rea- 
soning can be used with regard to this species of contract, which 
will not equally justify interference with every other form of 
contracting. Of money, (proceeding on the common notions) 
the value is obvious, apparent, and uniform — price and price 
alike — there is nothing which can be a matter of dispute ; 
of every other subject matter of contract, besides the fluctua- 
tions to which, in common with money, it is subject, there are 
concealed and latent defects, which require peculiar skill to 
perceive, and judgment to guard against, and of course increased 
danger of fraud, and need of legislative caution. But after 
all, who make the laws? Who are they who sit in judgment on 
these contracts? Men, fallible men, equally fallible with those 
subject to their legislation — equally subject to err as the contract- 
ors themselves, when they should happen to possess equal know- 
ledge and of course infinitely more likely to err when contracting 
for, or prohibiting the contracts of others,unless ignorance be more 
likely to instruct, than knowledge.’ But the weak and imbecile 
will be defrauded ; the spendthrift and prodigal will be ruined. 
Who are the weak and imbecile? Who are to be accounted 
spendthrifts and prodigals? ‘Those whom the law so considers. 
If any classes are omitted, let them be inserted. It is to be 
presumed that the law will declare all incompetent to contract, 
whom it should so declare, and annul all their contracts. There 
can be no rule but the uniform one of the law; and none 
should be prevented but those within the meaning of the law. 
Those who have access to the thousand-and-one ways of ruin- 
ing themselves by injudicious contracts, will not be much aided 
by closing one door. 


1 By an act of 13 Geo. III. the rate of interest is established at 12 per 
cent. as the highest rate in the East Indies; as though a member of the Bri- 
tish Parliament was as good judge of the value of money, as two Calcutta 
merchants — much better they think themselves. 
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But this will enable the rich to oppress those who who are in 
want. Oppression is no more to be presumed in one species of con- 
tract than another, whether the contract is concerning capital or 
land or ships. If there be fraud and oppression, the same law 
which vacates all fraudulent and oppressive bargains, would be 
as efficient in this as in every other species of contract. But 
where is the danger? The borrower, if he anticipates small 
profits, will not ordinarily (for we must reason from general 
principles, not from exceptions) borrow unless the premium be 
so low as to enable him, besides repaying the loan, to remunerate 
himself for his trouble and services. Individuals, equal in all 
respects, can always borrow on equal terms, and can always, if 
in good standing, borrow at the fair market value. If one will 
not lend, another will. A farmer, when corn was selling at $1 
per bushel, might demand $2; but who would give it him? If 
an individual were to ask $100 for the rent of a house, when 
similar houses could be obtained at $50, could he obtain it? It 
is as much for the interest of the capitalist to lend, asof the 
farmer to sell his corn. An occasional error or miscalculation 
of the borrower, or an occasional instance of dishonesty or 
oppression on the part of the lender, prove nothing ; they occur 
equally in all other contracts. ‘The capitalist ¢an no more get 
an exorbitant premium for his capital, than the farmer for his 
corn, as the competition will in both cases prevent any undue 
advantage. A poor man obtains capital on credit on as good 
terms as he can any thing else. All know that in the ordinary 
transactions of business, the insolvent, when he purchases at 
credit, gives more than the solvent; that a difference is made 
between cash and credit, or the credit of the solvent and insolv- 
ent, and no one considers this improper ; yet how much better 
off is the poor man, than by the same or perhaps a less amount, 
under the name of extra interest, usury. 

It may not be amiss to notice here the reasoning of Lord 
Chancellor Redesdale’ on this subject. His lordship, after re- 
marking that the Statute of Usury is founded on great principles 
of public policy, proceeds in the following language to develope 
those great principles. ‘First of all: it is more advantageous 
to the public, that persons who are in possession of money should 
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use their own industry in the employment of their money, than 
that they should sit zdle and take the benefit of it through the 
industry of others : and therefore the loan of money at any large 
rate of interest has been discouraged.’ It will be readily per- 
ceived that the very foundation of the reasoning is an assump- 
tion of a fact by no means to be admitted. As the public is 
composed of the aggregate of its individual members, when each 
is prudently consulting his own interest, all are thus likewise 
consulting the aggregate of interests of the body politic. It 
may or it may not, according to the use made of capital, be more 
advantageous that the owners of capital should use it, than bor- 
rowers. ‘The fact of its being more or less advantageous, will 
depend on circumstances peculiarly and almost exclusively 
within the cognizance of the contracting parties. His Lordship 
might, with equal justice, have remarked, that it would be more 
for the interest of the owner of a house to occupy it than to lease 
it, or of a farm, to till it; and therefore the rent of farms should 
be as low as possible. But the owner of twenty houses needs 
not all for his own occupation ; the owner of surplus capital, more 
than he wants for his own use, should have equal liberty to man- 
age that capital according to his best skill and judgment, and if 
the parties are mutually satisfied, it may be considered pretty 
certain that it is mutually advantageous. So that his fundamen- 
tal proposition is one by no means to be assumed as certain, and 
least of all by those who know nothing about the circumstances. 
The truth is, that the enterprising and active, who may wish to 
borrow, will be much more likely to make a judicious use of 
money, than the rich and overgrown capitalist. Lest they (the 
capitalists) should ‘ sit idle,’ any ‘ large rate’ should be discour- 
aged. But if the doctrine be true, the less encouragement the 
better; and as any small rate is some encouragement, does not 
any one perceive, that, to effect the beneficial ends proposed, the 
total abolition of interest would be much more effectual. 'To 
say nothing of the glorious uncertainty of the phrase, any ‘large 
sum,’ if the ends proposed are desirable, the true course is 
to say that any sum should be discouraged; discouraged as 
‘any large sum’ is, by prohibition, and thus ‘ sitting idle’ be pre- 
vented. ‘As a state becomes rich the interest of money is 
always diminished, with a view that the man who sits idle shall 
receive as low a rate as will induce him to lend to another.’ It 
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is hardly necessary to remark that the mutual and conflicting 
competition of lenders will naturally tend to lower the rate to its 
minimum. When the legal rate is still lower, it will be more 
fully seen how utterly inefficient legislation is to compel men to 
lend at a low rate. 

He further observes, ‘ if every man could obtain, for the loan 
of his money as high a rate of interest, without hazard, as they 
do who employ it in trade and manufactures, which are hazard- 
ardous undertakings, no man would employ his money in such 
hazardous undertakings: the most industrious of the people 
would be ground down by the usurers: they would get the 
profits of trade: and the enterprising and industrious trader 
would be ruined. ‘There is, therefore, nothing clearer to my 
mind than that in a commercial country, the statute of usury 
should be strictly enforced.’ Thus far the Chancellor. Were 
it probable that a man, without hazard, ‘could obtain as much 
as others do with hazard, it is unquestionably true, that the 
lender would never employ his capital in hazardous undertak- 
ings, when without the hazard he could be sure of the profits. 
But however plenty lenders might be on such terms, yet who 
would be willing to borrow? Were insurers to insure without 
premium, it is obvious enough that the insured would not be 
very anxious to pay it, and that the insurers would soon be eaten 
up by losses. But who would do it? Is there such danger of 
any evil like this, as to need legislative aid to prevent it? But 
this will happen when the compensation of those who run no 
risk, is equal with that of those who run all the hazard. An 
individual hires a house because he imagines the use of it will 
be worth the sum given for rent; he borrows capital for pre- 
cisely the same reason. Where those who run hazards receive 
no indemnity therefor, and when the borrower finds that he 
will not receive more than enough to pay the interest — that his 
own labors and exertions in the employment of the capital go 
unrewarded — he will cease borrowing. The danger feared is 
that individuals will pay more than the market rate of interest. 
Whatever of argument may be discovered, the Chancellor will, 
on the examination, be found to rest on the assumption of im- 
becility on the part of the borrowers; a degree of imbecility 
which, if truly stated, should consign them to guardianship. 

I have thus examined some of the most prominent argu- 
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ments in favor of usury laws. 1 now ask the attention of the 
reader while I endeavor to point out the consequences of those 
laws. 

The legal rate of interest may be either above, on a par with, 
or below, the fair average rate of interest." 

1. When the legal rate is so much above the natural rate (that 
which would occur among individuals without legislative inter- 
position) that in every combination of circumstances, the rate 
agreed on by the parties would be below the legal rate, no re- 
sult whatever ensues. If the legal be 20 per cent., and the 
highest supposable rate arising under any combination of cir- 
cumstances be 15 per cent., while circumstances thus continue, 
no effect is, or can be, produced. It is precisely as if, when 
corn is $1 per bushel, the legislature should fix on $3 as the 
maximum ; or when land of a given quality is at $10 per acre 
for rent, they prohibit taking of more than $30. Such a law 
would be entirely nugatory. The law must from necessity be obey- 
ed ; its violation is impossible. Were the legislature, in the pres- 
ent state of aerial navigation, to prohibit all intercourse with the 
moon, the power to disobey, however great might be the will, 
would be wanting. Equally impossible would it be to disobey 
such an usury law as is above supposed, and equally effectual 
and useful would be the operation of such a law, if passed. 

2. When the legal rate corresponds with the natural, during 
the existence of that correspondence, no effect is produced on 
contracts. Whenever any circumstances attending the loan 
should raise the same above the legal rate, an evil occurs, and 
in proportion to the frequent occurrence of such events, would 
be the injurious effects of the law. 

8. Where the legal is below the natural rate, the fair market 
value, that is, when the rate established by law is six per cent. 
and the ordinary rate, if unrestrained, would be eight per cent., 
the law is effective. A law of this description must’ always 
be supposed, as the one attempted by the legislature. It is 
against such a law our reasoning is intended, for there are no 
objections, save those of expense and delay, to the legislatures 
amusing themselves with useless and unavailing legislation.” It 


' The rate which would take place without any laws on the subject. 
? It would be well enough for the legislature to say what should be the 
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is to be understood that to prevent the violation of this law, all 
who receive more than the legal rate, are subject to penalties 
more or less severe. 

This law will be either regarded or disregarded, obeyed or 
disobeyed. 

If this law be obeyed, and money is loaned, what will be the 
effect? In this case (the legal rate being six per cent. and the 
fair market rate eight per cent.) if the capitalist lends at the legal 
rate, he lends at a discount of two per cent. under the fair 
rate, under the actual value loaned by him and received by the 
borrower. ‘The law, which under the penalty of forfeiture of 
the whole amount or any less penalty, compels the individual to 
loan at this rate, if at all, takes this two per cent. from one cit- 
izen and gives it to another, precisely as if, by an adulteration of 
coin, a debtor should be enabled to pay a dollar with seventy- 
five cents. Were a law passed (and such laws have been passed 
and approved) compelling the farmer to take fifty cents, when 
his corn was worth a dollar per bushel, its injustice would not 
be more flagrant. 

But the capitalist would never lend, if he could make more 
by the use of his money than the interest permitted by law. 
He too, being rich, would suffer less by withholding, than the 
poor man by having the loan withheld. If then he should, and 
he would not be very anxious to lend at a loss, how stands it 
with the individual, who wishes to borrow? By the terms of 
the supposition, he could, with advantage to himself, give eight 
per cent., the fair rate. In this case, then, the usury law, if ef- 
fective, prevents an individual, who wishes to obtain capital, 
who would gain by procuring it, and who is willing to pay the 
fair value, from so doing. It interferes with production, by pre- 
venting the best possible employment of capital, that resulting 
from the mutual wants of the parties. Suppose, in any given 
case, the rich man might procure the loan at six per cent., still it 
prévents the poor man from so doing. The rich man gives a 
pledge of his ability to repay ; the poor man, having no such 
pledge to give, is not permitted to indemnify the lender for the 
greater risk run, and being thus prohibited from obtaining the 


rate, in case the parties should not establish one by the contracts, leaving 
this rate subject to any modification, at their pleasure, without penalty for 
any excess. 
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means of bettering his condition, is doomed to irremediable 
poverty. 

But of such a law, one truly more honored in the breach 
than in the observance, the natural consequence is that it will 
be violated. ‘The prohibition of any interest beyond a certain 
sum, is in the old usury law diminished pro tanto, to the amount 
of the interest licensed. The lower the interest, and the severer 
the penalty, the more injurious will be the law. Money will 
still be lent, but at a higher rate than if no law existed on the 
subject. No man will expose himself to loss by violating the 
law, unless remunerated for this exposure, and the severer the 
penalty the more the borrower pays; he insures against the 
penalty by paying a premium proportionate to the loss to which 
the lender is exposed, and this is an addition of so much to the 
natural rate, an extra sum over and above what he would be 
required to pay without the law. Lord Redesdale’ says that if the 
usury law does not facilitate the loan of money at low rates, no 
reason can be given why a man should not make the most out 
of his money as well as any thing else. But these remarks 
show that its operation is the reverse of that anticipated by its 
friends, and that it always either retards the loan, or raises its 
terms. Experience affords, on this subject, an useful lesson, 
would the legislature only read it.? The Jaws of Mahomet pro- 
hibit the loan of money, and the consequence is that in Ma- 
hometan countries the usury increases in proportion to the sever- 
ity of the prohibition. In Rome’ interest at one time was as 

1 Schoale and Lefroy, 313. Chancellor Kent in 16 John. 373, 381, like- 
wise enters into an elaborate defence of usury, more interesting for the 
beauty of its style, than remarkable for its strength of argument, or force 
of illustration. The principal arguments adduced are its long continuance, 
and the policy of preventing injudicious and oppressive contracts, (which as 
he wishes to prevent, he assumes will be made,) in other words, the wis- 
dom of our ancestors and the folly of their descendants. He admits that 
some interest may rightfully be taken, a reasonable rate ; but requires the 
lawgiver to interfere, to see that more is not taken — as if the lawgiver 
could tell what is a reasonable rate — and as if his interference, whenever 
it is to any effect, was not either to prevent loans, or to raise the rate. 

2 2 Spirit of Laws, chap. 19. 

3 In speaking of laws excessively severe against usury, Montesquieu re- 
marks that ‘laws excessively good, are the source of excessive evils;’ a 
remark about as wise as to say that laws excessively bad, are the source of 
excessive benefits. In 16 John. 379, the Chancellor, in delivering the 
opinion of the court, adverts to the evil effects of laws prohibiting usury, but 


does not draw the inference that such laws should be abolished, save in part. 
VOL. VI.—NO. XII. 38 
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high as twelve per cent., but the outcry against it was such, 
that it was reduced to the smallest allowance (one per cent. and 
half of one per cent.) and at last, finally abolished ; but as the 
rate was gradually diminishing, the evils to be prevented, were 
found continually increasing, till at length, on its entire abolition, 
the most frightful usury took place. As long as the wants of 
the parties compel, so long they will violate the law, whether 
any, or a given rate be allowed, and as long as they violate the 
law, the evil attempted to be remedied, will be aggravated. 
The law is only harmless, when it is null. Now a law of this 
sort will be most likely to be observed by the more conscien- 
tious of the citizens. None but the most rapacious will incur 
the risk. The poor, therefore, must either suffer from the want 
of the loan, general competition being prevented by the law, 
as all will not loan at a loss; or else fall into the hands of the 
most avaricious and oppressive, where if no law existed, money 
would be obtained at a lower rate, and of honest men. The 
poor, in case the loan is withheld, or granted at an exorbitant 
rate, those for whose especial benefit it is made, are those who 
suffer from its effects most severely ; and were it rightly named, 
it would be called a law for the oppression of the poor and the 
impoverishment of the country. Such are the effects of this 
quack mode of ‘ grinding the teeth of usury that it bite not too 
much.’ 

If, when the law is evaded, the borrower, taking advantage of 
the law, should cheat the lender out of his debt, what is this 
transaction better than swindling, and that too of the deepest 
dye? The borrower first tempts to a violation of the law; a 
violation at his instance and, request, and for his benefit, and 
then punishes the lender for yielding to his solicitations, It 
would be hardly too much to say that such conduct partakes of 
all the atrocity of theft, coupled with the crimes of treachery and 
ingratitude, and without the palliation of want or poverty. The 
courts, in certain cases, say much about the hardship of the rules 
of the law in the particular instances before them, but in no case 
did it seem to occur to them that the loss of debt and cost, and 
the further payment of a penalty equal in amount to the debt, 
entitled the sufferer even to that degree of commiseration which 
‘hard cases’ occasionally receive at their hands. So far indeed 
are they from even ititimating that such a course would be dis- 
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honest and unjust, that they even make it a matter of conscience 
to be left to the decision of some erudite doctor dubitantium, 
whether, under any the most favorable circumstances, it would be 
right for the defendant to pay.’ ‘If, say they, ‘we suppose a 
case, in which the interest exceeded by a very little the lawful 
rate of interest, and that the borrower was conscious the advan- 
tage to himself and the inconvenience to the lender was equal 
to the excess, and therefore felt himself bound in conscience to 
pay the debt, he certainly might, and perhaps as an honest man 


115 Mass. 103. So says the court when the usurer is enforcing payment 
of his debt. But the responses of the judicial, like those of all other oracles, 
are sometimes contradictory. A doubtful question — is it right to pay a note 
tainted with usury? but suppose a note paid, and the borrower repenting 
himself of the evil done, should wish to recall his money, to rescind his 
payment; what then saith the oracle? If the contract be fulfilled, the 
money paid, ‘ neither principal nor interest can be recovered, but only the 
excess, for where a man pays what in conscience he ought! to pay, though 
he was not compelled, either in law or equity so to do, neither law nor 
equity will assist him in an attempt to retract such payment.’ It seems 
from this, that such payment is one that, in good conscience, ought to be 
made. It further appears that such are our legal institutions, that neither 
law nor equity compel a man to do what in equity he ought to do; but that 
the highest praise they merit is that of not relieving a man who has been so 
rash and unfortunate as to comply with engagements ‘ which in conscience’ 
he ought to fulfil. If he is unwilling, they never use compulsion. 

The laws annul all contracts tainted with usury. Remembering this, it 
would be difficult to show why the contract should be affirmed in this case, 
and annulled in case the lender should attempt to enforce payment. If the 
contract be void, payments under it should be likewise void. By refusing 
their aid, the judges repeal the usury law in the only case where the illegal 
contract is actually carried into effect, where the evil, which the legislature 
wishes to prevent, is actually consummated. When the note is avoided by 
the plea of usury, the designs of the legislature’ are carried into effect; 
when paid, the evil dreaded is done. 

Equally difficult, on any ordinary principles of construction, would it be 
to show, if a contract be void in toto, upon what grounds the excess above 
lawful interest can be recovered—a construction which renders it only , 
partially void. No reasoning can be urged to show it void for the ex- 
cess, which does not equally show it void for the whole. 

In equity* they absolutely refuse to enforce the law. However plain, and 
however extravagant may be the usury, they afford no aid, unless after the 
penalties are agreed to be waived, and then they only relieve the debtor 
from the unlawful interest, because equity and good conscience does not 
permit the law to be enforced; or, according to one of their maxims, he 
who wants equity, must do equity ; equity in this case consisting in contra- 
vening the will of the legislature. From these examples it will be per- 
ceived that the temple of Justice might well deserve the name of the tem- 
ple of Janus. 

* Ord., 111 — 115 
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he ought to waive this objection.’ So cautious and guarded are 
they, that it is at last left a questio vixata for tender consciences 
whether a pure and conscientious debtor would be excusable in 
paying what is due. That he would be right in withholding it, 
seems to be considered as not admitting a doubt. 

But,' ‘ forasmuch as all usury, being forbidden by the law of 
God, is sin and detestable,’ it may not be amiss to notice, for a 
moment, the penalties by which this law is attempted to be en- 
forced, and the skill and judgment with which they are ap- 
plied to effect the purposes intended. In past ages, the crime of 
usury was punished with exemplary severity.” By the civil 
law, the punishment was double that of theft, theft being 
punished by a forfeiture of double the value of the goods stolen, 
but in usury the criminal was punished in a quadruple pen- 
alty. Still more severe was the French law. For the first 
time, the usurer was punished by a public and ignominious ac- 
knowledgment of his offence, and was banished. His second 
offence was capital, and he was to be hanged. By the com- 
mon law, the punishment was severe, being crimen duplex ; 
‘the criminal was disabled from making a will, his body not to 
be buried among the bodies of other Christian people in any 
church or churchyard, until restitution be tendered,’ to say 
nothing of the terrors of excommunication ; having his goods 
and lands forfeited to the king, and his body to remain in prison 
according to the king’s good pleasure, and perhaps some other 
similar gentle remedies not worth recording. The laws apply 
more particularly to the crime of manifest usury, which is so 
called, when it is’ manifested ; a definition of the offence so 
lucid and perspicuous, that the wayfaring man, though a fool, 
can understand it ; and what is very rare, a definition in which 
all authorities concur in uniting. But the penalties in England 
and in other countries have been gradually lessened ; but still, 
wherever they exist, to the extent of their operation, they are 
productive of evil. In this country, the more common case 
is, that all contracts are declared null and void, the usurer being 
subject, besides loss of the debt, to penalties varying in amount in 
the different states ; while in all, the borrower is entirely exempt 
from any penalty. ‘That the punishments are sufficiently severe, 


' 13 Eliz. ch. 8, 8. 5, Stat. against usury. 
? Ord. usury passim. 
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no one will doubt. It remains to observe with how much dis- 
cretion they are applied. As the object of the law is the pre- 
vention of crime, the escape of the ‘guilty and the punishment 
of the innocent, are equally to be avoided. In examining this 
law, it will, however, be found, that both evils are provided for 
with sedulous attention, and the happening rendered certain and 
secure, as if those results were to the highest desirable. To 
constitute the crime of usury, there must obviously be two indi- 
viduals concerned, the borrower and lender; both, so far as 
knowledge and intention are concerned, knowingly and wilfully 
violating the law. Itis by their concurrence alone that a viola- 
tion takes place. Let us look at the process. By the terms of 
the supposition, a violation of the law supposed, the capitalist, 
not being authorized by law to receive what he views as an ad- 
equate remuneration for the use of his capital, is not disposed to 
lend; and if he violates the law, will not run the risk consequent 
thereupon, without an adequate and sufficient compensation. 
The borrower, conceiving the value of the capital to him to 
exceed the legal rate, offers, in addition to the legal rate, a cer- 
tain premium, no matter what, but still equal to what, correctly 
or not, he conceives the benefit conferred by the loan to violate 
the law, which is acceded to on the part of the borrower, and 
the offence consummated. The lender is bribed by the borrower 
to violate the law. Could the offence have taken place without 
the agency of the borrower, and if not, is he not particeps crim- 
wis 2? But say the court, the borrower is poor, and the lender 
should not have taken advantage of his poverty. And suppose 
he should not, still how does that help the argument? The 
usurer is admitted to be guilty, but his guilt isno excuse for the 
borrower. Poverty constitutes no defence to a violation of the 
law. ‘The borrower is certainly guilty in attempting to relieve 
his poverty, by a violation of the law, and in requesting and so- 
liciting others to aid him by this violation. Strange is that policy 
which exempts a party actually guilty — nay, does more, en- 
courages and rewards him for a violation of the law. If it be 
desirable to prevent usury, it would seem desirable to prevent 
all individuals from applying to obtain money on such forbidden 
terms ; but instead of this, the whole current of the law is to 
induce as many as possible to borrow on usurious terms, by of- 
fering strong inducements to do it. But the courts say, that 
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the borrower is not particeps criminis, because’ it ‘is the very 
hardship that he is obliged to submit to, that constitutes the 
crime.’ It should seem that the usurer cannot by force of arms 
compel a man to give ten or twenty per cent., the compulsion, 
in the case of the borrower, is ab extra, from his necessities, 
not from the lender, who only proposes the terms he will accept, 
or accedes to those offered; and if the terms offered are ac- 
ceded to, it only shows that his necessities compel it. But 
it would be difficult, perhaps, to show, why the necessities, the 
compulsion ab extra, which are equally the causes of theft and 
robbery, as of usury, should in one case be a valid excuse, and in 
the other not. It seems suicidal policy in the law to encourage 
as many as possible to violate it in the character of borrow- 
ers, while all those who lend are severely punished. If preven- 
tion were the object, the natural and obvious course would be, 
to deter alike, those who apply, as well as those who yield to 
their applications — borrowers as well as lenders. 

Still more objectionable is the provision by which all securi- 
ties in which usurious interest is reserved, are made void, with- 
out the least reference to the question whether the individual, 
who may thus suffer, was a party to the contract or conusant 
of any lurking defect which might annul it.* In this case the 
innocent endorsee is exposed to a loss neither to be foreseen or 
prevented. ‘The effect of this rule is to impose the same pun- 
ishment in the shape of pecuniary loss on the usurer, and on 
him who is perfectly ignorant and innocent of all usury, and not 
merely to permit this, but even to pursue, preappoint, and pre- 
ordain this improper and misplaced punishment, for the individual, 
of whom the only knowledge the legislature has, is that neither 
in thought, word, nor deed, has he in any way disobeyed their 
commands. It enacts that he, of whose criminality there is not 
merely no proof, but of whose innocence there is absolute con- 
viction, shall suffer the punishment of guilt. It does not even place 
the innocent and the guilty on equal grounds, but rather prefers 


1 2 Powell on Contracts, 94. 

2 This provision has been repealed in England within a few years. It 
still holds its place in Maine. Whether in Massachusetts or the other states 
I have not the means of knowing. I have taken for examination the stat- 
utes of Maine, in which all the abominations on the subject are concentrat- 
ed. The ne plus ultra of bad and improvident legislation. The force of 
evil could no farther go. 
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the usurer. As it is originally in each case uncertain whether 
notes will be avoided, the innocent endorsee is in the worst sit- 
uation, as he, without premium, is exposed to a risk, of which 
having no knowledge, he cannot guard against it, but for which, 
by the very terms of the contract, the usurer is indemnified ; 
and to this he is exposed for the benefit of one who knowingly 
participated in, nay, who solicited and procured a violation for 
his own benefit. In cases in which notes void in the hands of 
an original payee or any one knowing of the illegality of the 
consideration, but valid in the hands of an innocent endorsee, may 
be seen what, if usury laws must exist, should be done in this 
case. 

The effect of such laws on the moral character of the com- 
munity is a subject of no inconsiderable importance. ‘The 
standard of right and wrong will be in a great measure in 
conformity with the result of the laws, and the morals of the 
community will very much depend on that standard. Now 
were the legislature to give license to dishonesty, permission to 
fraud, and impunity to crime, knowing and perceiving this dis- 
honesty, fraud, and crime, it would afford but little evidence 
that the rulers were competent for the discharge of the trust. 
But were the legislature to solicit, encourage, and reward 
treachery, ingratitude, and knavery, no language is adequate to 
express our abhorrence of this prostitution of the ends of justice. 
Such, if the reasoning already before the reader be valid, is the 
usury law. ‘The loan is effected at the request of the borrower, 
and on such terms as at the time he is willing to accede to, be- 
cause he then views them advantageous; but these terms not 
being approved of by the legislature, the borrower is invited by 
solicitations and rewards to come forward and swindle the lender 
out of his debt; and as if that were not enough, the lender is 
exposed to suffer once more to the extent of his debt, for the 
benefit of some informer. The execrations of the community, 
which should of right follow the dishonest and unprincipled, are 
perverted from their healthy and natural course, and the indi- 
vidual who has done no wrong, no fraud being supposed, is 
held up to public indignation. The conduct of the borrower, 
clothed with imputed righteousness, that of the law, and 
covered from observation by its broad mantle, has almost the 
appearance of virtue. The law, to the extent of its power, per- 
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verts and confounds the distinctions of honesty and dishonesty, 
and gives to the swindler its countenance and protection, and 
the port and carriage of honesty. Who can object or say aught? 
He has done what the collective wisdom of the country approve. 
To show a spirit of indifference to moral conduct, argues a de- 
ficiency of either probity or intelligence ; but still worse is it to 
laud dishonesty as praiseworthy, and to sanction and approve it 
by rewards. That the evil is not so great as might be expected, 
is owing to the fact that in this instance the morals of the people 
are above those of the law, and that conduct which the law 
looks on with approbation, would be viewed in its true light as 
an unblushing union of treachery, meanness, and knavery.' 

Of this law what then are the effects? Evil and nothing but 
evil. Obeyed or disobeyed, still it is followed by evil. Good 
in no event arises. Oppression to the poor, protection to the 
guilty, punishment to the innocent—such are the bitter fruits 
of legislative imbecility. 

I have gone thus minutely into the examination of the subject, 
not because the impolicy of the law was considered as a matter 
of doubt, but that every shadow of doubt on the subject might 
be removed. No pretence to originality is pretended. The 
views here offered will be found in the leading works on Political 
Economy. That these principles, so obvious, that to be be- 
lieved, they would seem hardly to require more than to be an- 
nounced, have been so long disregarded, is owing to the general 
ignorance of the subject of political economy among rulers and 
ruled, and to the fear that the doing what is right, will be fol- 
lowed by the loss of their seats, from their conduct thus con- 
flicting with the prejudices of the community. Recently, how- 
ever, attention has been called to the subject, and some meliora- 
tions of the law have been the result. A few years ago 
the subject was introduced in a message of Governor Lincoln 
of Massachusetts,’ and some partial improvements took place 

' [ had originally intended to have entered into an examination of the 
two hundred decisions on this subject, but the article is already extended 
to an unexpected length. The decisions, as to the matter of evidence, as con- 
nected with this subject, are not undeserving of examination. I endeavored, 
but without success, to obtain the work of Bentham on this subject. It is 
extremely rare and cannot be obtained at any of our bookstores. 


® Even in the seats of legislation, among those who, from the advantages 
of a liberal and professional education, might be expected to be better ac- 
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in that state. But the people of the West, on this as on many 
other topics of legislation, seem to have taken the lead. Gov. 
Johnston, of Louisiana, recommended the total abolition of all 
laws on the subject. In Indiana, all restraints are removed ex- 
cept as to banks ; and it is believed that similar laws have been 
passed in other States. If the time has not arrived, it will ar- 
rive, when the ignorance of the past will cease to be the law of 
the present. A. J. 





ART. IV.—QUESTION OF PARTNERSHIP. 


If a person is entitled to a share of the profits of one partner in 
a firm, does he thereby become liable as a member of the part- 


nership ? 


A and B are partners, and C advances money to A, to be 
employed in the partnership business, A agreeing to pay C a cer- 
tain proportion of A’s share in the profits of the business. ‘This 
agreement is not known to B. Is C liable to the creditors of 
A and B as a partner with them? 

It is clear that as between themselves C is not a partner with 
A and B. A partnership can only be formed by the consent 
of allthe partners. A could not introduce C as a partner into 
the concern without B’s consent. C’s agreement is personal 
with A alone. If A fails in performing it, C can only sue 
him. It is clear that C has no interest in the partnership pro- 
perty, that he cannot interfere with the business, and that he 
cannot call upon the partnership for an account, by any pro- 
ceeding either at law or in equity. The conclusion that C, as 
it regards the partners themselves, is not a partner, however, 
does not rest merely on general principles ; the Civil Law is 
explicit on the point. Qui admittitur socius, ei tantum socius 
est, qui admisit, et recte: cum enim societas consensu con- 


quainted with the subject, we find the prejudices of ancient belief still lin- 
gering. The substance of these remarks were published some years ago, by 
way of comment ona protest of the minority to the passage of a bill in 
Massachusetts, which lessened the evil of the law; and in which protest 
were embodied and uttered to the world, all the worn out and detected falla- 
cies on the subject, and the common appeals to the prejudices and passions 
of the ignorant. 
VOL. VI.—NO. XII. 39 
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trahatur, socius mihi esse non protest, quem ego socium esse 
nolui. Quid ergo, si socius meus eum admisit? Ei soli soci- 
us est.’ Dig. 17, 2,19. Nam socii mei socius, meus soci- 
us non est.’ Dig. 17, 2,20. The French law is the same. 
‘Chacun des associés n’ayant le droit de disposet des effets de 
la societé que pour la part qu’il a dans cette société, c’est une 
conséquence qu’il peut bien, sans le consentement de ses asso- 
ciés, s’associer un tiers ala part qu’il a dans la société, mais 
qu’il ne peut pas, sans le consentement de ses associés, l’asso- 
cier a la société. Poth. Cont. de Société, art. 91. This 
principle is adopted into the Code Civil in nearly the words of 
Pothier. Code Civ. art. 1860. Pothier continues, ‘C’est 
pourquoi, si aprés avoir contracté avec vous une société, soit uni- 
verselle, soit particuliere, je juge 4 propos de m/’associer un 
tiers, ce tiers sera mon associé a la part que j’ai dans la so- 
ciété que nous avons contractée ensemble ; mais n’ayant pas 
eu le droit de Vassocier sans votre consentemente a notre so- 
ciété, si ce n’est seulement pour la part que j’y ai, il ne sera pas 
votre associé.’ Poth. art. 91. 

But though there can be no doubt that C is not a partner with 
A and B as it regards themselves, have not the creditors of the 
partnership aright to consider him so? ‘This is perhaps a ques- 
tion of some little difficulty. It certainly would be hard if one 
who had none of the rights and privileges of a partner should 
be subjected to its responsibilities. Many of the authorities, 
however, seem to say that a person who has a right to share in 
the profits of a business, is liable as a partner. If this princi- 
ple is to be applied strictly and literally to all cases, certainly C 
is a partner with A and B so far as creditors are concerned. 
But this principle is only one of the criteria for determining 
whether a partnership do, in fact, exist between certain persons. 
Though it is true that a person interested in the profits of a 
business with others, is usually considered a partner, yet the rule 
is subject to many exceptions. For instance, many agreements, 
which give brokers and clerks direct interests in the profits of 
particular concerns, yet, it has been decided, do not make them 
partners. 

It is often said by judges, and repeated by elementary writers, 
that a person was a partner as it regarded creditors, implying 
and sometimes expressing that he was not a partner as it regard- 
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ed the parties themselves. The reason why this form of ex- 
pression has come into use is sufficiently obvious. ‘The ques- 
tion whether a partnership exists between two or more persons, 
seldom comes up in controversies between themselves, but 
frequently arises in cases in which partnership creditors attempt 
to charge persons as dormant partners. ‘The only point for the 
court to consider in a case of this kind, is, whether the relation 
between certain persons as it regards the creditors who make 
the claim, be a partnership or not; the relation of these per- 
sons in other respects is not the subject of question. ‘The judge 
who decides that the parties were partners as it respects credi- 
tors, at the same time intimates that they would not be consid- 
ered partners as between themselves. Intimations of this kind, 
though entitled to respect, cannot ve considered as establishing 
beyond controversy, the distinction which they imply, especially 
where, as in the present instance, they form no part of the rea- 
soning which leads to the conclusion of the court; for it is evi- 
dent that, to say that C is not a partner with A and B as it re- 
gards themselves, does not tend to prove that he is a partner as 
it regards creditors. Both propositions may be true, but one 
does not lead to the other. 

Yet even in cases of dormant partners where these dicta are 
advanced, the decision always turns upon the point whether the 
parties were in fact partners or not. The cases in which persons 
who were not really partners in a firm, have been held liable to 
creditors, are of a different class. In such cases the parties have 
been charged as nominal partners, because they allowed their 
names to be used in partnership firms, or permitted themselves to 
be held out to the world as partners. No case is recollected, ex- 
cept those of nominal or apparent partners, in which it has been 
decided that a person, not in fact a partner as it regarded a part- 
nership itself, has been held liable in that character to creditors. 
If then the first position, that as it regards the partnership of A and 
B, C is not a partner, be established, the conclusion seems inev- 
itable that he cannot under the circumstances be liable to the 
creditors of the partnership. 

This conclusion is not entirely unsupported by authority, 
though perhaps no English decision reaches it exactly. In 2 
Rose Cas. in Bankr. 252, ex parte Barrow, is the nearest case 
which we have been able to find. Slyth and his son had been 
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partners. On the dissolution of their partnership Slyth agreed 
to allow his son one third of the profits of his business until 
some situation should be found for his son. Slyth continued in 
possession of the partnership stock and effects, and afterwards 
entered into partnership with Gyles, carrying into the business 
the stock of the old firm. A commission of bankruptcy soon 
after issued against Slyth and his son, under which commission 
all the joint effects of Slyth and Gyles were taken, to an amount 
more than sufficient to pay the creditors of that firm. Gyles, 
who was solvent, having relinquished his claim on the surplus, 
a question arose whether this surplus was to be considered as 
the separate property of Slyth, and as such applicable to the 
payment of his particular creditors, or as the joint property of Slyth 
and son, and as such distributable among their joint creditors, 
and it was held that they were the separate property of Slyth. 
It is true that this case was not a controversy in which the 
creditors of Slyth and Gyles were endeavoring to charge the 
son of Slyth as a partner, but it was a controversy between two 
classes of creditors, those of Slyth on the one side, and those of 
Slyth and his son on the other. If the son had been considered a 
partner in the house of Slyth and Gyles, by virtue of his agree- 
ment with his father, then the creditors of Slyth and his son would 
have been preferred. It seems hardly conceivable that the 
chancellor, if he would have considered Slyth’s son as a partner 
in the firm of Slyth and Gyles, in favor of the creditors of that 
firm, would not also have asserted the partnership in favor of the 
creditors of Slyth and his son. Part of the opinion of Lord Chan- 
cellor Eldon in this case is worth transcribing. After saying 
that the son continued a dormant partner with his father until the 
formation of the partnership of Slyth and Gyles, he proceeds, 
‘Now Slyth, the son, was no partner in this partnership: for 
although Slyth, the father, might be obliged to give one third of 
his profits to Slyth, the son, under this agreement, yet I take it to 
have been long since clearly established that a man may become 
a partner with A where A and B are partners, and yet not be 
a member of the partnership which existed between A and B. 
In the case of Sir Charles Raymond, a banker in the city, a 
Mr. Fletcher agreed with Sir Charles Raymond that he should 
be interested so far as to receive a share of his profits of the 
business, and which share he had a right to draw out from the 
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firm of Raymond and Co. But it was held that he was no 
partner in that partnership, had no demand against it, had no 
account in it, and that he must be satisfied with a share of the 
profits arising, and given to Sir Charles Raymond.’ 

In Scotland the precise point under consideration appears to 
have been decided. Mr. Bell says, ‘The delectus persone, so 
essential to partnership, prevents the introduction of a new part- 
ner by contract with a single partner, or any number of partners 
less than the whole. But there may be a-sub-contract, by which 
a stranger may be admitted to divide with any of the partners 
his share of the profits. ‘The other partners are not bound to 
take notice of this sub-contract: nor is there any responsibility 
attached to it, by which a stranger, as sharing’in the profits of 
the concern, becomes liable for the debts of the partnership.’ 2 
Bell’s Com. 636. He cites 3 Ersk. iii. s. 21; Fairholm v. 
Majoribanks, 23 Jan. 1725, Edgar, 155. 





ART. V.—THE OPINIONS IN THE CHEROKEE CASE. 


The Case of the Cherokee Nation against the State of Geor- 
gia, argued and determined at the Supreme Court of the 
United States, January Term, 1831. By R. Perers, 
Counsellor at Law. Philadelphia. 


[Our correspondents will understand that we shall be willing 
to publish arguments on the different sides of the Cherokee 
case, provided they are limited to the discussion of constitutional 
and legal questions. ] 


Some remarks in the last North American Review, on the opin- 
ion of Chief Justice Marshall, in the Cherokee case, are entitled 
to notice, as well from the subject, as the remarks themselves. 
‘It is certainly much to be regretted,’ observes the reviewer, 
‘that a case of this importance should have been decided upon 
any other principle than that of doing substantial justice between 
the parties.’ The regret, then, is either, that the question of 
jurisdiction existed, or that, to do substantial justice, it was not 
eluded by the court, who, by eluding it, would have violated 
their oath of office. The reviewer is not to be presumed to 
regret that they did not assume a power not given by the con- 
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stitution ; and we must, therefore, understand him, merely to 
intimate a wish that it had been so worded as to admit of no 
doubt whether they had jurisdiction of such a case. As the 
constitution is, in fact, framed, however, this question did very 
obviously present itself, and, accordingly was anticipated by the 
counsel for the Indians. ‘The Cherokees approach,’ said Mr. 
Sergeant, ‘as a foreign state.’ The proposition asserted in 
their behalf is that they are a foreign state. ‘Let us,’ said 
Mr. Wirt, ‘resolve the question into its elements, and inquire, 
1. Whether the Cherokee nation is a state. 2. Whether it be 
a foreign state, in the sense of the constitution. Now it is 
admitted, that unless they be, this court cannot take original 
jurisdiction of the subject.’ 

‘We confess,’ continue the reviewers, ‘that we were not 
prepared for the precise objection that was taken by the court.’ 
But if they were not, one would think that they ought to have 
been, ‘ prepared for the objection,’ if not for the decision. An 
Indian tribe, for the first time since the adoption of the consti- 
tution, was to be party to a controversy at the highest court 
under that constitution. ‘The judicial power,’ says the consti- 
tution that creates and controls it, ‘ shall extend to controversies 
between a state and foreign states.’ This controversy was be- 
tween Georgia, a state, and the Cherokees. Unless these are 
a foreign state, the judicial power extends not to the controversy. 
In their bill they call themselves a foreign state. Either this 
character is theirs, or the obligation not to hear them is peremp- 
tory upon the court. ‘This,’ (the precise objection in question) 
says Mr. Wirt, ‘is, we are sensible, the very knot of the con- 
troversy.’ 

‘The Cherokees are admitted, in the most explicit terms, to 
be a state. How then can it be denied that they are a foreign 
state? The epithet, foreign, means nothing more in reference 
to states, than other, in reference to individuals.’ 'This last sen- 
tence is a mere assertion, which, as President Edwards has 
observed, of the like, may be adequately answered by a counter 
assertion. It assumes, and of course begs, the whole question, 
which is in truth nothing more than what means the epithet 
foreign. That ‘a state, which is not the United States or one 
of them, is necessarily, and ex vi termini, a foreign state,’ is a 
second petitio principit, in immediate connexion with the first. 
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That a state, which is not of one description, is necessarily of 
another, is clear; but it does not follow that it is a foreign state, 
unless foreign and another have invariably the same meaning 
with reference to states or individuals: As to either, it seems 
to me, foreign has a sense opposed to native or domestic ; so that 
one of our Indians is not a foreigner, nor his nation, a foreign 
one. ‘There is,’ says the Review, ‘no possible middle term 
between these two categories; the court in substance admits 
this:? How admits? ‘In the general,’ says the Chief Justice, 
‘nations not owing a common allegiance, are foreign to each 
other. The term foreign is, with strict propriety, applicable by 
either to the other.’ Do these words, (none other are adduced) 
admit in substance no middle term to be possible, between the 
two categories? And that the epithet foreign means nothing 
more in reference to states, than other in reference to individ- 
uals? Do they not negative these positions? Do not the 
words ‘in the general,’ deny that to be true universally, which 
they admit to be true generally; and which they must in 
substance admit to be true universally, to come up, in sub- 
stance, to the admission pretended? ‘These questions, the next 
line of the Review answers, for it says, ‘the court do not ap- 
pear to have felt, that the term foreign is not only applicable 
with strict propriety, by either of two nations not owing a com- 
mon allegiance to the other ; but that this is the only idea im- 
plied in the term.’ They felt, that it was only generally ap- 
plicable, and no more. 

But how is the Reviewer’s representation consistent with 
itself ? In one line the court are represented as in substance admit- 
ting positions identical in sense with what in the next they are 
represented as not appearing to have felt. What is said of their 
feelings, negatives what is said of their admissions ; and what is 
said of their admissions, negatives what is said of their feelings. 
The inference is correct as to what they do not appear to have 
felt; and incorrect as to what they in substance admit. Chief 
Justice Marshall feels not the force of his words, or admissions 
and feelings apparent in this opinion, coincide. 

‘It is admitted, then, by the court,’ the Reviewer repeats, 
‘that the Cherokees are a state; and that “ in the general” they 
are a foreign state.’ Now no such admission ‘in the general’ 
is made as to the Cherokees, for these are among the particulars 
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meant to be excluded or exempted. This phrase, ‘ in the gen- 
eral,’ is plainly introductory to the Indians, as exceptions in 
particular from a rule or remark affirmed, ‘in the general,’ not 
of the Cherokees, but only ‘of nations not owing a common 
allegiance.’ 

In the opinion, the general language is cautiously qualified 
by words before and after it. ‘The condition of the Indians 
in relation to the United States, is perhaps unlike that of any 
other two people in existence. In the general, nations not ow- 
ing a common allegiance, are foreign to each other. The term 
foreign nation, is, with strict propriety, applicable by either to 
the other. But the relation of the Indians to the United States, 
is marked by peculiar and cardinal distinctions, which exist no 
where else.’ 

To paraphrase at the risk of obscuring — the relation of no 
other two bodies politic in existence is to one another like that 
of the Indians to the United States. Generally, nations not 
owing a common allegiance, are foreign to each other. The 
term foreign nation is properly applied by either to the other. 
But the relation of the Indians to the United States, though 
one of not owing a common allegiance, is yet marked by dis- 
tinctions so peculiar and cardinal, as to make the Indians an ex- 
ception to the rule, that nations not owing a common allegiance 
foreign to each other. 

These distinctions are : Indians have one home or domicil 
with citizens of the United States, and are co-natives of the 
same soil. ‘ Indian territory is admitted to be part of the United 
States, so considered in all our maps, geographical treatises, his- 
tories and laws ; in all our intercourse with foreign nations, in 
our commercial regulations, in any attempt at intercourse be- 
tween Indians and foreign nations, they are considered within 
the jurisdictional limits of the United States. They acknow- 
ledge themselves, in their treaties, to be under the protection of 
the United States; that the United States have the sole and 
exclusive right of regulating the trade with them, and man- 
aging all their affairs ;? and the Cherokees were allowed to send 
a deputy to Congress. They have ‘a right to the lands they oc- 
cupy, until that right shall be extinguished by a voluntary cession 
to our government ; yet it may well be doubted, whether those 
tribes which reside withinthe acknowledged boundaries of the 
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United States, can with strict accuracy be denominated foreign 
nations. ‘They may more correctly perhaps be denominated do- 
mestic, dependent nations. ‘They occupy a territory to which we 
assert a title independent of their will, which must take effect, in 
point of possession, when their right of possession ceases. 
Meanwhile they are in a state of pupilage. Their relation to 
the United States resembles that of a ward to his guardian. 
They look to our government for protection; rely upon its pow- 
er, appeal to it for relief to their wants, and address the Presi- 
dent as their Great Father. They and their country are con- 
sidered by foreign nations as well as by ourselves as being so 
completely under the sovereignty and dominion of the United 
States, that any attempt to acquire their lands, or to form a po- 
litical connexion with them, would be considered by all as an 
invasion of our territory and an act of hostility.’ 

‘It is unnecessary, for our present purpose, to inquire,’ says 
the writer in the North American Review, ‘how far the pecu- 
liar relations existing between the United States and the Indians, 
diminish the right of the latter to be styled and treated as a 
sovereign state, because this right is distinctly admitted by the 
court.’ The right of the Indians to be styled and treated as a 
sovereign state, is nowhere admitted by the court, either dis- 
tinctly or at all. Yet the assertion, that it is, is iterated shortly 
an. after in the words, ‘ being by ack nowledement a sovereign state.’ 
That they are a state, is the whole that the court admit. As 
said before in the Review, ‘the Cherokees are admitted in the 
most explicit terms, to be a state.’ And again. ‘The Cher- 
okees are thus distinctly admitted to be a state.’ These two 
last statements of admissions are correct. ‘Thus much, the court 
admit, and no more. Let us attend to their words. 

‘Is the Cherokee nation,’ asks the Chief Justice, ‘a foreign 
state in the sense in which that term is used in the Constitution ? 

‘The counsel for the plaintiffs have maintained the affirma- 
tive of this proposition with great earnestness and ability. So 
much of the argument as was intended to prove the character of 
the Cherokees as a state, as a distinet political society, separat- 
ed from others, capable of managing its own affairs and govern- 
ing itself, has, in the opinion of a majority of the judges, been 
completely successful. They have uniformly been treated as 


a ‘state, from the settlement of our country. The numerous 
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treaties made with them by the United States, recognise them 
as a people capable of maintaining the relations of peace and 
war, of being responsible in their political character for any 
violation of their engagements, or for any aggression commit- 
ted on the citizens of the United States by any individual of 
their community. Laws have been enacted in the spirit of these 
treaties. ‘The acts of our Government plainly recognise the 
Cherokee nation as a state, and the Court are bound by these 
acts.’ 

Every word in the opinion, of even so much as the least pos- 
sible bearing on the point in question, has now been given; 
and from these alone must be found, if at all, the whole extent 
of the admission. It is what? The Cherokees are admitted to 
be what? 4 state ; a distinct political society ; separated from 
others ; capable of managing its own affairs and governing it- 
self ; a people capable of maintaining the relations of peace and 
war, of being responsible in their political character for any vio- 
lation of their engagements, or for any aggression committed on 
the citizens of the United States by any of their community. 
This is all. Where is there one word about sovereignty ? Substan- 
tially, the admission is nothing more, than that the Cherokees 
are a state ; a distinct political society. That they are a sovereign 
state, the point now being examined, is so far from admitted, 
that it is precisely the point which is most sedulously and stren- 
uously denied. 

It is said, they admit their dependence and being under pro- 
tection, that the United States alone may regulate their trade 
and manage all their affairs; and they are described as de- 
pendent and in pupilage, and, territorially, completely under 
the sovereignty and dominion of the United States. Stress is 
laid on their not being a sovereign state as on the main reason 
or most cardinal distinction for their not being a foreign one. 
If, then, ‘the peculiar character of the relations between the 
Indians and the United States might, with some plausibility, be 
supposed to impair their claim to be considered a sovereign 
state,’ as the reviewer, in so many words, admits that it might ; 
just so far it impairs their claim to be considered a foreign state 
in the sense of the constitution. 

The court finally remark, that ‘at the time when the consti- 
tution was formed, the idea of appealing to an American court 
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of justice, had perhaps never entered the mind of an Indian or 
of his tribe. ‘Their appeal was to the tomahawk, or to the gov- 
ernment. ‘This was well understood by the statesmen who 
framed the constitution of the United States, and might furnish 
some reason for omitting to enumerate them among the parties 
who might sue in the courts of the Union.’ But although, says 
the commentator we are considering, ‘the state of civilization 
among the Indians at the time the constitution was framed, 
might have furnished a plausible reason for the omission of them 
in this enumeration, had they in fact been omitted, we cannot 
think that it furnishes any reason whatever for refusing to allow 
them the benefit of a clause, which is admitted to include them, 
according to the ordinary and usual acceptation of the terms.’ 
We can make no such admissions. The pretence that it exists, 
grows out of the text, not of the opinion, bui of the comment. 
‘In the general, that is,’ says the reviewer, not generally, the 
synonyme used for it afterward by the court, for this would not 
answer his purpose of shaping a syllogism, but ‘according to 
the ordinary use of language.’ Now, as is said above, in con- 
nexion with the words, ‘in the general,’ (and the same is true 
of the substituted ones,) no admission whatever is made as to 
the Cherokees ; the admission is only as to ‘nations not owing 
a common allegiance.’ ‘The Indians are contended, in the 
opinion, to have in fact been omitted in the enumeration of the 
constitution, because, on account of their peculiar and cardinal 
relations to the United States, they constitute a particular not 
embraced or comprehended in the general term, but excepted 
therefrom. ‘The habits and usages of the Indians, the reviewer 
concedes, ‘might have furnished a plausible reason for the 
omission of them in this enumeration, had they in fact been 
omitted.’ 

Now that such was the fact, the opinion further urges, 
(and wherefore not conclusively?) from a consideration of the 
eighth section of the first article, ‘which empowers Congress 
to regulate commerce with foreign nations, among the several 
states, and with the Indian tribes.’ 

‘In this clause,’ say the court, ‘ they are as clearly contradis- 
tinguished by a name appropriate to themselves, from foreign na- 
tions, as from the several states composing the union. They are 
designated by a distinct appellation, and as this appellation can be 
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applied to neither of the others, neither can the appellation dis- 
tinguishing either of the others, be, in a construction, applied to 
them. The objects to which the power of regulating com- 
merce might be directed, are divided into three distinct classes, 
— foreign nations, the several states, and Indian tribes. When 
framing this article, the convention considered them as entirely 
distinct. We cannot assume that the distinction is lost in fram- 
ing a subsequent article, unless there be something in its lan- 
guage to authorize the assumption.’ 

‘ The counsel for the plaintiffs contend, that the words “ Indian 
tribes ” were introduced into the article empowering Congress 
to regulate commerce, for the purpose of removing those doubts, 
in which the management of Indian affairs was involved by the 
language of the ninth article of the confederation. Intending 
to give the whole power of managing these affairs, to the Gov- 
ernment about to be instituted, the convention confided it ex- 
plicitly, and omitted those qualifications, which embarrassed the 
exercise of it as granted in the confederation. ‘This may be 
admitted, without weakening the construction which has been 
intimated. Had the Indian tribes been foreign nations in the 
view of the convention, this exclusive power of regulating in- 
tercourse with them might have been, and most probably would 
have been, specifically given in language indicating that idea, 
not in language contradistinguishing them from foreign nations. 
Congress might have been empowered “to regulate commerce 
with foreign nations, including the Indian tribes, and among the 
several states.” ‘This language would have suggested itself to 
statesmen who considered the Indian tribes as foreign nations, 
and were yet desirous of mentioning them particularly.’ 

‘It has been also said, that the same words have not necessa- 
rily the same meaning attached to them, when found in dif- 
ferent parts of the same instrument. ‘Their meaning is con- 
trolled by the context. This is undoubtedly true. In common 
language, the same word has various meanings, and the pecu- 
liar sense in which it is used in any sentence, is to be deter- 
mined by the context. This may not be equally true with re- 
spect to proper names. Foreign nations is a general term, the 
application of which to Indian tribes, when used in the American 
constitution, is at best extremely questionable. In one article 
in which a power is given to be exercised in regard to for- 
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eign nations generally, and to the Indian tribes particularly, they 
are mentioned as separate, in terms clearly contradistinguishing 
them from each other. We perceive plainly, that the constitu- 
tion in this article does not comprehend the Indian tribes in the 
general term, foreign nations ; not, we presume, because a tribe 
may not be a nation, but because it is not foreign to the Uni- 
ted States. When afterwards, the term foreign state is intro- 
duced, we cannot impute to the convention the intention to de- 
sert its former meaning and to comprehend Indian tribes within 
it, unless the context forces that construction on us. We find 
nothing in the context, and nothing in the subject of the article, 
which leads to it.’ Thus far the opinion. 

‘ But the fact is,’ says the comment, ‘as the court themselves 
admit, that there was a particular reason for making a distinc- 
tion in this clause, between foreign nations and the Indians, 
which (reason) does not hold in regard to other parts of the 
constitution.” ‘This,’ certainly the court say ‘may be admit- 
ted,’ and add, (without weakening the construction which has 
been intimated,) a consequence, which the opinion demonstrates 
to the full, and thus also answers succinctly the same objection 
— for it is nothing more — that is now re-urged by the Reviewer. 
What argument passes Mr. Wirt, susceptible of additional force ? 
Neither he nor his distinguished colleague goes to the conven- 
tion Journal on this subject, because conscious, perhaps, for the 
purposes of their argument, it had better be let alone. But 
the Reviewers refer to it, and with what advantage? ‘On 
reference to the journal of the convention,’ say they, ‘ we find 
that the clause as originally reported, s‘ood as follows: ‘ Con- 
gress shall have power to regulate commerce with foreign na- 
tions and among the several states.’ ‘The words, and with the 
Indian tribes, were afterwards added by way of additional se- 
curity, in an amendment, and the form in which they were in- 
troduced, shows at once, why they were placed at the end, 
rather than the middle of the clause.’ Grant that it does! It 
but shows then what is wholly immaterial. Of what conse- 
quence is it, where these words were placed in the clause, so 
long as they are placed in any part of it? Would not the con- 
tradistinction by the Chief Justice demonstrated, be as clear to the 
full, had they been placed at the beginning or middle, as it is now 
that they are found placed at the’ end. On the assumption that 
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the Indians were a foreign state, what occasion for these words 
at all? 

Upwards of thirty years of preeminent judicial service, should 
commend the veteran Chief Justice to credit for ‘ sympathies’ as 
enlightened as any, and an opinion of his, not permitting their 
indulgence, to candid consideration. Aspersed by a great 
statesman now no more, as amplifying jurisdiction; this case 
shows, he cannot do it even to amplify justice ; and together 
with Burr’s trials, the steamboat case, and the case of Mar- 
bury and Madison, abundantly evinces, how, with equal solici- 
tude and firmness, he can exercise whatever jurisdiction the 
court has, and renounce whatever of jurisdiction it has not. 

‘So much of the argument,’ says Chief Justice Marshall, ‘ as 
was intended to prove the character of the Cherokees as a 
state, has, in the opinion of a majority of the judges, been 
completely successful.’ But two of the judges urge pretty for- 
cible reasons against even this position. ‘ I cannot but think,’ says 
Mr. Justice Johnson, that there are strong reasons for doubting 
the applicability of the epithet, state, toa people so low in the 
grade of organized society as our Indian tribes most gen- 
erally are.’ ‘These reasons are detailed at great length. ‘It is 
clear,’ he observes, ‘that as a state, they are known to nobody 
on earth but ourselves, if to us. How then can they be said 
to be a member of the community of nations? Would any 
nation on earth treat with them as such? Suppose, from the 
banks of the Mississippi, or the sea coast of Florida, they had 
declared war and issued letters of marque and reprisal ; would 
their commissions be respected ?’ 

‘ Where is the rule to stop? Must every:petty kraal of In- 
dians, designating themselves a tribe or nation, and having a few 
hundred acres of land to hunt on exclusively, be recognised as 
a state? We should indeed force into the family of nations, a 
very numerous and very heterogeneous progeny. At what 
time did this people acquire the character of a state? Cer- 
tainly not by the treaty of Hopewell; for every provision 
of that treaty operates to strip it of its sovereign attributes.’ 

‘In one view and in one only, if at all, they are or may be 
deemed a state, though not a sovereign state, at least while they 
occupy a country within our limits. Their condition is some- 
thing like that of the Israelites when inhabiting the desert.’ 
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‘Though without any absolute fee in Jand, their right. of per- 
sonal self-government has never been taken from them: and 
such a form of government may exist, though the land occupied 
be in fact that of another. The right to expel them may exist 
in that other ; and the alternative of departing and retaining the 
right of self-government, may exist in them; and such they 
certainly do possess.’ 

‘But in no sense can they be deemed a foreign state under 
the judiciary article.’ 

‘It does seem unvecessary on this point to do more than put 
the question, whether the makers of the constitution could have 
intended to designate them, when using the epithets “ foreign ” 
and “state.” State and foreign state, are used in contradistinc- 
tion to each other. We had then just eiaerged, ourselves, from 
a situation having much stronger claims, than the Indians, for 
admission into the family of nations; and yet we were not ad- 
mitted, until we had declared ourselves no longer provinces, but 
states, and shown some earnestness and capacity in asserting 
our claim to be enfranchised. Can it then be supposed, that, 
when using those terms, we meant to include any others than 
those who were admitted into the community of nations, of 
whom most notoriously the Indians were no part ?’ 

‘The argument is that they were states; and if not states of 
the Union, must be foreign states. But I think it very clear, 
that the constitution neither speaks of them as states or foreign 
states, but as, just what they were, Indian tribes; an anomaly 
unknown to the books that treat of states, and which the law of 
nations would regard as nothing more than wandering hordes, 
held together only by ties of blood and habit, and having neither 
laws or government, beyond what is required in a savage state.’ 

Mr. Justice Baldwin, ‘ in one question,’ claims to ‘ stand alone.’ 
But he is alone rather in view than result. He gives his rea+ 
sons at length. ‘ My view of the plaintiffs’ being a sovereign, 
independent nation or foreign state, within the meaning of the 
constitution, applies to all the tribes with whom the United 
States have held treaties: for if one is a foreign nation or state, 
all others in like condition must be in their aggregate capacity ; 
and each of their subjects or citizens, aliens, capable of suing 
in the circuit courts. This case then is the case of the count- 
less tribes, who occupy tracts of our vast domain; who in their 
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collective and individual characters, as states or aliens, will rush 
to the federal courts in endless controversies, growing out of 
the laws of the states or of Congress.’ 

‘In the spirit of the maxim obsta principiis, I shall first pro- 
ceed to the consideration of the proceedings of the old Con- 
gress, from the commencement’ of the Revolution up to the 
adoption of the constitution, so as to ascertain whether the In- 
dians were considered and treated with as tribes of savages, or 
independent nations, foreign states on an equality with any other 
foreign state or nation ; and whether Indian affairs were viewed 
as those of foreign nations; and in connexion with this view 
refer to the acts of the federal government on the subject.’ 

After extending this view with great clearness over more 
than six pages, he remarks, ‘there can be no dependence so 
anti-national, or so utterly subversive of national existence, as 
transferring to a foreign government “the regulation and the 
management of all their affairs at its pleasure ;” which was what 
the treaty of Hopewell transferred from the Indians to the Unit- 
ed States.’ 

‘To correctly understand the constitution,’ he insists, ‘ we 
must then read it with reference to this well known existing 
state of our relations with the Indians, the United States assert- 
ing the right of soil, sovereignty, and jurisdiction in full domin- 
ion; the Indians, occupants of allotted hunting grounds.’ 

Mr. Justice Baldwin draws a strong argument from a part of 
the constitution not commented upon by the other judges. ‘I 
come to consider,’ he says, ‘ the third clause of the second section 
of the first article of the constitution, which provides for the appor- 
tionment of representatives and direct taxes “ among the several 
states which may be included within this Union, according to 
their respective numbers, excluding Indians not taxed.” This 
clause embraces not only the old but the new states to be form- 
ed out of the territory of the United States, pursuant to the 
resolution and ordinances of the old Congress, and the condi- 
tions of the cession from the states, or which might arise by the 
division of the old. If the clause, exeluding Indians not taxed, 
had not been inserted, or should be stricken out, the whole free 
Indian population of all the states would be included in the 
federal numbers coextensively with the boundaries of all the 
states included in this nation. The insertion of this clause con- 
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veys a clear, definite declaration, that there were no independent 
sovereign nations or states, foreign or domestic, within their 
boundaries, which should exclude them from the federal enu- 
meration, or any bodies or communities within the states ex- 
cluded from the action of the federal constitution, unless by the 
use of express words of exclusion.’ 

‘The delegates, who represented the states in the convention, 
well knew the existing relations between the United States and 
the Indians, and put the constitution in a shape for adoption cal- 
culated to meet them: and the words used in this clause ex- 
clude the existence of the plaintiffs as a sovereign or foreign 
state or nation, within the meaning of this section, too plainly to 
require illustration or argument. 

‘ The third clause of the eighth section shows most distinctly 
the sense of the convention in authorizing Congress to regulate 
commerce with the Indian tribes. The character of the Indian 
communities had been settled by many years of uniform usage 
under the old government, characterized by the name of na- 
tions, towns, villages, tribes, head men, and warriors, as the 
writers of resolutions or treaties might fancy ; governed by no 
settled rules, and applying the word nation to the Catawbas as 
well as the Cherokees. ‘The framers of the Constitution have 
thought proper to define their meaning to be, that they were not 
foreign nations nor states of the Union, but Indian tribes; thus 
declaring the sense in which they should be considered under 
the constitution, which refers to them as tribes only, in this clause. 
I cannot strike these words from the book; or construe Indian 
tribes in this part of the constitution, to mean a sovereign state 
under the first clause of the second section of the third article. 
It would be taking very great liberty in the exposition of a fun- 
damental jaw, to bring the Indians under the action of the legis- 
lative power as tribes, and of the judicial, as foreign states. The 
power conferred to regulate commerce with the Indian tribes, 
is the same given to the old Congress by the ninth article of the 
old confederation “to regulate trade with the Indians.” The 
raising the word trade to the dignity of commerce, regulating it 
with Indians or Indian tribes, is only a change of words. Mere 
phraseology cannot make Indians, nations, or Indian tribes, foreign 
states. 


‘The second clause of the third section of the fourth article of 
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the constitution is equally convincing. ‘The Congress shall have 
power to dispose of and make all needful regulations and rules 
respecting the territory of the United States.’ What that terri- 
tory was, the rights of soil, jurisdiction, and sovereignty claimed 
and exercised by the states and the old Congress, has been 
already seen. It extended to the formation of a government 
whose laws and process were in force within its whole extent, 
without a saving of Indian jurisdiction. It is the same power 
which was delegated to the old Congress, and, according to the 
judicial interpretation given by this court in Gibbons v. Ogden, 
9 Wheaton, 209, the word to “ regulate” implied in its nature 
full power over the thing to be regulated; it excludes necessa- 
rily the action of all others that would perform the same opera- 
tion on the same thing. Applying this construction to com- 
merce and territory, leaves the jurisdiction and sovereignty of 
the Indian tribes wholly out of the question. ‘The power given 
in this clause is of the most plenary kind. Rules and regulations 
respecting the territory of the United States — they necessarily 
include complete jurisdiction. It was necessary to confer it 
without limitation, to enable the new government to redeem 
the pledge given by the old, in relation to the formation and 
powers of the new states. ‘The saving of “the claims of any 
particular state,” is almost a copy of a similar provision, part 
of the ninth article of the old confederation; thus delivering 
over to the new Congress the power to regulate commerce with 
the Indian tribes, and regulate the territory they occupied, as 
the old had done from the beginning of the Revolution.’ 

‘ The colonies, while dependent themselves on the crown, ex- 
ercised all the rights of dominion and sovereignty over the ter- 
ritory occupied by the Ind‘ans ; and this is the first assertion by 
them of rights as a foreign state within the limits of a state. If 
their (the states’) jurisdiction within their boundaries has been 
unquestioned until this controversy; if rights have been exer- 
cised which are directly repugnant to those now claimed ; the 
judicial power cannot divest the states of rights of sovereignty, 
and transfer them to the Indians, by decreeing them to be a 
nation or foreign state, preexisting and with rightful jurisdic- 
tion and sovereignty over the territory they occupy. Foreign 
states cannot be created by judicial construction; Indian sove- 
reignty cannot be roused from its long slumber and awakened 
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to action by our fiat. This would reverse every principle on 
which our government have acted for fifty-five years; and force, 
by mere judicial power, upon the other departments of this gov- 
ernment and the states of this Union, the recognition of the ex- 
istence of nations and states within the limits of both, possessing 
dominion and jurisdiction paramount to the federal and state 
constitutions. It will be a declaration, in my deliberate judg- 
ment, that the sovereign power of the people of the United 
States and Union must hereafter remain incapable of action over 
territory to which their rights in full dominion have been asserted 
with the most rigorous authority, and bow to a jurisdiction 
hitherto unknown, unacknowledged by any department of the 
government; denied by all through all time; unclaimed till 
now; and now declared to have been called into exercise, not 
by any change in our constitution, the laws of the Union or the 
states ; but preexistent and paramount over the supreme law of 
the land.’ 

Thus far Judge Baldwin: and what can we ask further? 
The question seems to be exhausted by the discussions in this 
case. It has been solemnly decided that the judicial power 
extends not to the Indian tribes as foreign states, and in this 
result, either because an Indian tribe is not a state, or because 
it is not a foreign state ; it appears to me, the public opinion 
will acquiesce. The whole Report is valuable for the argu- 
ments of counsel as well as for the separate opinions of the 
respective judges, and is calculated, for research, rhetoric, and 
reasoning, to do credit to the country. A. T. 





ART. VI.—QUESTION AS TO PARTIAL LOSS ON FREIGHT. 


Whether, in case a ship puts into port to refit, and unloads for 
this purpose, the storage and other expenses incurred on the 
cargo on shore, should be included in the general average, or 
be considered a particular average on the freight ? 


Tue ship Sarah Parker, with a cargo of cotton, sailed from 
Mobile for Liverpool, but struck on the bar at Mobile, which 
occasioned her to leak badly, and rendered it necessary to un- 
lade her, that she might return and receive the repairs which 
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were requisite to make her seaworthy. Upon her arrival at 
Liverpool, a statement of the loss was made by a despacheur 
according to the usage in that place; and the expenses of 
unlading the cargo and getting her off, and of returning to port, 
and of relanding and storing the cargo, were assessed in 
general average : those of the subsequent storage and other ex- 
penses incurred on the cargo on shore, were charged to that in- 
terest in partial loss; and those of reshipping the cargo were 
charged to the freight,amounting to £346 15s. 5d., as partial loss ; 
and the accounts were settled accordingly by the master. ‘The 
freight valued at £1213, was insured by underwriters in Boston, 
and they resist the claim made for the reimbursement of the £346 
15s. 5d, on the ground that by the custom of insurers in Boston, 
and the principles regulating the contract of insurance, these 
charges should have been put to the general average. 

Upon this statement a question arises whether these charges 
were properly made according to the laws and usages regulating 
the contract of insurance in Massachusetts ? 

If the injury sustained by the vessel had been voluntarily 
done by the master, for the common benefit of the vessel, freight 
and cargo — as, for instance, if it had been a voluntary cutting 
away of her masts, or a voluntary stranding, with the view and 
in the expectation of thereby saving the whole — there could be 
no doubt, that the position taken by the insurers would be sound, 
for the expenses of preserving and reshipping the cargo, being 
the immediate consequences of this voluntary sacrifice, would 
be as obviously chargeable in general average, as those of re- 
pairing the injury itself. 

But this is a very different case. ‘The damage sustained by 
the vessel was not voluntary, but accidental, and by a peril af- 
fecting the interests of all parties, without any sacrifice of the 
property of one for the benefit of the others ; and therefore all the 
consequences of that injury to the several interests, pertain to 
them respectively, without giving to either a right to claim con- 
tribution of the rest. 

If, then, we can plainly distinguish the damages occasioned 
to each interest by the stranding, from those occasioned by the 
voluntary sacrifice made, we can readily adjust the mutual rights 
of the parties by reference to the first principles upon which the 
right of contribution in general average is founded. 
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What then was the voluntary sacrifice made, and what were 
the expenses consequent upon it? for they alone are thus 
chargeable. 

Now it is apparent that the unlading of the cargo to enable 
the vessel to get off the bar and return to the port, and the ex- 
penses of her return, were voluntary sacrifices, made for the 
benefit of all the parties, being necessary for the preservation of 
the vessel, freight and cargo; and as the cargo was thus re- 
moved for the benefit of all, the owner had an equal right to 
insist upon its being carried, and deposited in a place of secu- 
rity, that is, in suitable warehouses. And there can, I think, be 
no doubt that the expenses of these proceedings are justly 
chargeable in general average. 

But here the consequences of the voluntary sacrifice or ex- 
penditure cease. ‘The vessel, after the unlading and her return 
to port, is in perfect safety, independently of the cargo; and the 
cargo independently of the vessel. 

The damage done to the vessel, and the expense of her 
detention in port, were not occasioned by the voluntary sacrifice 
of unlading and carrying her back, but solely by the stranding, 
and were the necessary consequences of the happening of that 
peril to her: and so too the expense of repairing and _preserv- 
ing the cargo, and its detention there, were not occasioned by 
or in consequence of the voluntary sacrifice, but in consequence 
of the inevitable peril: and in like manner the expenses of 
reshipment are not the consequence of the voluntary return and 
unlading, but of the accident which rendered such voluntary 
sacrifice necessary. The voluntary sacrifice was made to re- 
store the property to safety, and that being accomplished, the 
other results of the accident must be borne by the parties on 
whom they respectively fall. These results are obvious, when 
we reflect that the unlading of the cargo, its safe preservation, 
and its reshipment, are consequences of the stranding, just as 
necessary and inevitable, if the vessel were not repaired in or- 
der to complete the voyage, as if she were; and that the delay, 
and expenses of the vessel while undergoing repairs, are just as 
necessary, if the cargo were sold and the voyage terminated there, 
as if it were to be pursued: they are not therefore to be con- 
sidered consequences of the voluntary return, but of the acci- 
dent. The true statement doubtless is, that these proceedings 








330 Question as to Partial Loss on Freight. [ Oct. 


and the return, are all consequences of the stranding, — but the 
Jatter alone is a voluntary one, and that alone, therefore, which is 
properly a subject of general average. 

The expenses occasioned to the cargo by the stranding, inde- 
pendently of the voluntary sacrifice above stated, are, justly 
speaking, no more chargeable in general. average, than those of 
repairing the ship ; they seem to me to stand precisely on the 
same ground. 

It is clear, that the after-storage and reshipment of the cargo, 
are not necessary for the preservation of the vessel; she would 
exist as securely without, as with the cargo; nor would the 
omission to reship it affect her capacity to earn freight ; nor in- 
deed affect the freight at all, if the failure to reship were volun- 
tary: the keeping and reshipment of the cargo, therefore, is not 
a sacrifice made, or expense incurred, for the preservation of 
the vessel, or freight, as such. But it will be said that these 
expenses are incurred for the general benefit, to enable the 
parties to complete their voyage, which was a joint undertak- 
ing, and should therefore be proportionably assessed upon all. 
Properly speaking, however, the voyage is not such a joint un- 
dertaking as necessarily involves a joint interest, for the loss of it 
may constitute a loss of the cargo, and yet not be one of the 
vessel. ‘Thus if the cargo be so damaged as to. be unfit for 
reshipment, though not injured to half its value; or the delay in 
making repairs render a sale necessary, there would be a con- 
structive total loss of the cargo, and perhaps of the freight, but 
not of the vessel: and therefore, as the reshipment of the cargo 
is not necessary to prevent a loss of the vessel, and in fact has 
no necessary effect in relation to her safety, why should her 
owners be required to contribute for the expenses of it? The 
only benefit to them, by the reloading, is the restoration of their 
right to freight ; but the reloading is not necessary even for this 
purpose, if they were ready to receive it, and the shipper refus- 
ed to reload it; and in any event it affects the ship-owner’s in- 
terest in the freight only, and not in the vessel, which are 
entirely distinct interests. 

In order to elucidate the subject more clearly, let us suppose 
the vessel to have been chartered by the master, for a general 
freighting voyage ; the vessel will be then represented by the 
owner, the freight by the master, and the cargo by the ship- 
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per: and, in all these discussions, their interests are to be re- 
garded as essentially distinct, even where the owner of the ship 
is entitled to the freight himself. 

Now it is clear that all these were benefited by the unlading 
and return into port: it was the only means of saving the cargo, 
and vessel, and, consequently, the freight : and for this, therefore, 
they should contribute according to their respective interests. 

But who was benefited by the subsequent storage of the car- 
go? Clearly not the owner of the vessel ; his right of property, 
and the safety of his vessel, were not, in the slightest degree, 
dependent upon the preservation of the cargo; his condition 
would be the same whether it were saved or lost, shipped or not 
shipped. Nor would the master be necessarily benefited by its 
preservation. It is true that if it were destroyed by inevitable 
casualty, he might lose his claim for freight ; but if the shipper 
should choose to sell the cargo there, the full freight would be 
nevertheless due : yet it would not be pretended that, in such case, 
the shipper could claim contribution for the storage. At any 
rate there could be no mutual interest, except between the mas- 
ter and shipper, in this respect ; and as far as the owner of the 
vessel is not concerned, this expense would not be chargeable in. 
general average. 

Then as to the expenses of reshipment, who is benefited by 
that? Clearly not the owner of the ship, for the reasons above 
stated : and it seems to me as clear that the shipper is not so 
benefited, for by the terms of his contract with the master, he 
is entitled to have the cargo carried to his port of destination 5: 
and the master is imperatively bound so to carry it, the disas- 
ter notwithstanding, if it be possible for him to make his vessel 
fit to do so. ‘This isnot only a condition essential to entitle him 
to his freight, but of an obligation that makes him answerable 
for all damages which the shipper might incur by his neglect or 
refusal to repair his vessel and carry on the cargo. The ship- 
per has nothing more to do, than to present the cargo for load- 
ing, as in the first instance, — and the obligation of the master 
to receive, and ship, and carry it, ts perfect, without any further 
act on the partof the shipper. If the master refuse so to re- 
ceive and carry it, he is the only loser; for he would thereby 
forfeit his right to the freight. ‘The shipper could not, in law, be 
considered a loser by sueh refusal, for his right of action against 
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the master for the breach of contract, is, in the eye of the law, 
and for all the purposes of this inquiry, the same as an indemnity. 

Why then should the shipper be called upon to pay for ser- 
vices, which, by the terms of the original contract, the master 
stipulated to perform, and without the performance of which he 
would lose his right to the freight. 

From these views, if correct, it is apparent that the expenses 
of storage and relading are not the consequences of any volun- 
tary sacrifice, and are not conducive to the general benefit, and 
are not, therefore, subjects of charge by way of general average. 

The considerations suggested to the point, that the expenses 
were not for the common benefit, may be thus illustrated. 

A claim for general average contribution, must rest upon a 
sacrifice or expenditure, for the general benefit. ‘The loss of 
the voyage does not constitute a loss of the ship. ‘The ex- 
penditures for preserving and relading the cargo, are exclusively 
to prevent a loss of the voyage, and not to prevent one of the 
ship, and therefore are not for the general benefit, and conse- 
quently not chargeable in general average. 

The correctness of these results seems to me to be confirmed 
by the following considerations : — 

Suppose that the damage to the ship had been so great as to 
render her irreparable ; the master would clearly have had a 
right to procure another vessel to carry on the cargo, and there- 
by become entitled to his freight; but no one would pretend 
that, in such a case, the expenses of such transhipment would 
be chargeable in general average: and if not in that case, why 
in this? The owner of the vessel and the shipper are as much 
benefited by the reshipment in one case as in the other. Neither 
the vessel, nor cargo, are lost or saved by the act or omission 
of the transhipment; it affects the freight only, that alone de- 
pends upon it, and that alone, therefore, should bear the expense 
of it. It is indeed said that this expense belongs to the cargo, 
and not to the freight, because the reshipment is a consequence 
of the accident which rendered the unlading necessary. But it 
seems to me that as the master is obliged to repair his vessel 
and relade the cargo in order to fulfil his contract and earn his 
freight, this expense is properly chargeable to that interest. ‘The 
expenses indeed of reshipment, so far as they relate to the 
delivery of the cargo to the master, according to the usages of 
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the place where it is so shipped, are chargeable to the cargo; 
but those of taking it on board and storing it belong to the freight, 


' for the reasons above stated. And it seems to me, therefore, 


that if this question were now to be settled for the first time, 
upon the first principles regulating general average, the adjustment 
made in Liverpool would be considered correct. But it remains 
to consider how far authority, or usage, has established a different 
rule. | 

And here it is observable, that, although the application of 
the general principles upon which contribution in general aver- 
age are founded, is usually easy, it often involves the nicest 
distinctions : and that it is impossible to reconcile with them, 
much that is found in the elementary writers and books of 
reports. I incline to think that too much weight has been 
given to usages and customs prevailing in different places: 
which will naturally be erroneous in many respects, being often 
established and acquiesced in without much inquiry or exami- 
nation ; and which require the analysis of judicial investigation 
to reduce them to a definite construction and within proper 
limits. In all doubtful cases, a custom or usage clearly proved 
ought to be decisive ; but where it is evidently contradictory to or 
inconsistent with the fundamental legal principles regulating the 
subject to which it relates, it ought not to prevail unless it has 
received the sanction of judicial decision, and thus become a 
new element, of law; and even then it is a proper subject 
for revision, if the point do not appear to have been expressly 
presented, and discussed by the court. 

Hughes, the latest English writer upon this subject, lays it 
down, that the expenses of a ship’s going into port to repair 
damages sustained in a storm, are not fit subjects of general 
average, (except so far as regards a voluntary sacrifice of a 
part, by cutting away the rigging or the like,) and cites author- 
ities which appear to sustain him in this position. Page 292. 

Abbott on Shipping, 349, seems to consider this the sound 
doctrine. 

And Benecke, in his treatise, page 192, holds unequivocally 
the same doctrine. The case 3M. and S. 432, Plummer 
v. Wildman, seems to import a contrary rule— but that case 
is afterwards explained in 4 M. and S. 141, Power v. Whit- 
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more, so as to be consistent with the position taken by these 
authors. 

Stevens on Average, page 25, lays down the rule generally 
without apparent regard to the distinction, whether the original 
damage was occasioned by accident or design; but seems to 
recognise the custom prevailing in England, of charging the 
expenses incurred expressly for the general benefit in general 
average ; those of preserving the goods, to the cargo; and the 
outward charges, whereby the ship is again set forward on her 
voyage, to the freight ; which was the rule adopted in this case. 

I have no doubt, therefore, that under these authorities and 
this well ascertained usage, the adjustment, as made, would be 
binding in England, and here also, if a different rule has not 
been established by authority. Mr. Justice Story, in his edition 
of Abbott, 1829, page 350, note, says, ‘ the rule seems defini- 
tively settled in our principal commercial states, that whatever 
be the nature of the injury, whether arising from a voluntary 
sacrifice, or a mere peril of the sea, thé wages and provisions 
of the crew from the time of putting away for the port, and 
every other expense necessarily incurred during the detention 
for the benefit of all concerned, are to become as general average :’ 
and he cites, for this doctrine, Padelford v. Bordman, 4 M. R. 
548; Clarke v. United Ins. Co., 7M. R. 365; Spafford v. 
Dodge, 14 M. R. 74. 

In the first case the expenses of unlading and relading are 
not enumerated, and probably none took place : it is observable, 
however, that the court cite with seeming approbation a passage 
from Beawes, in which unlading and relading are made charge- 
able in general average. 1 do not perceive that the second case 
bears at all upon the question. And the third is a mere recital 
of the point that wages and provisions are so chargeable where 
a vessel is obliged to go into port to repair damages sustained 
at sea, as decided in the former case. In 2 Pick. 8, Bedford 
Com. Ins. Co. v. Parker, the court cites a passage from Phil- 
lips on Insurance, page 338, that the expense of discharging the 
cargo to get a vessel afloat that is accidentally stranded, and of 
relading the cargo, are in practice brought into general average,’ 
and they add that upon inquiry among underwriters in Boston, 
they find it to be the usage with them; and therefore they say 
‘it is the law.’ But it is observable in the first place that 
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Phillips cites it merely as a usage here and without author- 
ities to the point; and that no one case can be found in the 
English Reports which sustains it: and, in the second, that this 
point was not one in the case then before the court, but used 
merely in illastration, and so is not thereby expressly decided, 
though very clearly recognised. The court add, however, 
‘that a general practical construction which opposes no principle 
of law, but is agreeable to fair dealing, has the force of 
law ;’ and if, therefore, such construction is shown to be opposed 
to the first principles of the law upon this subject, the usage 
cannot prevail. These are all the cases in Massachusetts ; 
and it is evident that the inclination of them is strongly in 
favor of the position assumed by the insurers. They do in 
fact, however, settle but one point directly, which is, that 
provisions and wages are chargeable in general average, 
where a vessel has put into port to repair damages sustained at 
sea: and there is a strong analogy certainly between such ex- 
penses, and those of preserving and relading the cargo; but 
perhaps a distinction may be taken that such expenses are of 
inevitable necessity upon the owner to enable him to complete 
his contract with the other parties, and also of benefit to them 
as essential for the completion of the voyage: whereas the 
reshipment of the cargo is at the option of the shipper ; is not 
essential to the beneficial use of the vessel, nor to the right of 
the master to recover his freight, as he would be equally entitled 
to it, if the shipper should decline relading the cargo. 

By the English authorities, and indeed upon strict principle, 
the charging provisions and wages to general average in such 
cases, seems to be inconsistent with the nature of it; and if the 
court should consider it a departure from the original rule, they 
may be inclined to go no further. 

The New York cases however support the ground taken by 
the insurers. 

Upon the whole, therefore, it appears to me that upon the 
strict principles of law regulating general average contribution, 
the expenses of the storage and reshipment of the cargo, do not 
belong to that class, but should be apportioned upon the cargo 
and freight as partial loss; the storage and delivery of the goods 
to the cargo, and the receiving and lading to the freight. 

C. G. L. 








DIGEST OF RECENT DECISIONS. 


Principal Cases in 

5 PETERS’S REPORTS of Cases in the Supreme Court of the United 
States. 

5 WENDELL’S REPORTS of Cases in the Supreme Court, and Court 
of Impeachment and Correction of Errors in New York. 

3 and 4 OHIO REPORTS of Cases in the Supreme Court of Ohio. 

9 PICKERING’S REPORTS of Cases in the Supreme Court of Massa- 
chusetts. 


ABANDONMENT. 

1. The assured has a right to abandon if the costs of repairs would 
exceed half the value of the ship at the port of repair. Pataps- 
co Insurance Company v. Southgate, 5 Pet. 621. 

2. The sale would not be conclusive, as to such value. Jb. 

3. Though no particular form of abandonment is necessary, yet 
the intention to abandon ought to be made known explicitly. 1b. 

4. Where the consul inserted in the protest of the master, at his 
request, explicit abandonment by the master in behalf of himself 
and owners, tothe underwriters, which protest was transmitted 
to them by the plaintiffs, it was Ael/da sufficient abandon- 
ment — that though an unauthorized act onthe part of the mas- 
ter, the owners by their acts had made it their own. Jb. 

. The court in their opinion, seem to think that where the prop- 
erty has been legally transferred by a necessary and justifiable 
sale, no abandonment is necessary. Jb. 

See InsuRANCE. 

ACTION. 

1. A suit does not terminate with the judgment ; proceedings on 
the execution are proceeding in the suit. Union Bank of 
Georgetown v. Geary, 5 Pet. 99. 

. Where A, in consideration of property transferred and delivered 
to him by B, promises to pay and discharge, amongst other cred- 
itors of B, named and specified at the time, the demand or 
claim of C against B, on certain notes held by him, an action 
will lie by C against A, although the promise of A is not reduc- 
ed to writing. Ellwood v. Monk, 5 Wend. 235. 
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3. An agreement to indemnify a warrantor against his covenant of 
warranty, gives no ground of complaint to the warrantee, against 
the parties to such agreement. Licby v. Parks, 4 Ohio Rep. 
494, 

4. The plaintiff describes himself, in an article of agreement under 
seal, as ‘acting as agent for H. & Co.,’ but covenants as 
in his own right, and the defendant enters and enjoys. Held 
that an action is maintainable in the name of the agent. Potts 
v. Rider, 3 Ohio Rep. 71. 

5. A statute gave a penalty to be recovered by a qui tam action, 
one half to the use of the prosecutor, and the other half to the 
use of the town. A person having brought such an action, 
afterwards compromised it by receiving a sum of money of the 
defendant and having the action entered neither party on the 
docket. Held, that the town could not maintain assumpsit 
against the plaintiff in the qui tam suit to recover a part of the 
money received by him. Raynham v. Rounseville, 9 Pick. 44. 

6. The settlement of the qui tam action being made without the 
leave of the court, is no bar to another action for the same pen- 
alty. Ib. 

7. Where astatute gives a gut tam action for a penalty, several 
persons cannot join together in the suit as informers. Vinton 
v. Welsh, 9 Pick. 87. 

8. A statute provided that a town might regulate the fishery in a 
river passing through it, and appoint a committee to enforce the 
regulations and prosecute all violations of them, and also gave a 
penalty against the owners of dams on the river, if they did not 
keep sufficient passage-ways open for fish, the penalty to be 
recovered, one third for the use of the informer, and two thirds 
for the use of the town; held, that the committee could not main- 
tain an action for such a penalty in their own names for the use 
ofthe town. Jb. 

9. A, being the owner of a factory and the machinery in it, gave 
a bond to S, conditioned that he would convey them to S, when 
certain negotiable notes given as the consideration, should be 
paid, and that S should have the possession of the property, so 
long as he continued to pay the notes as they became due, and 
no longer, and possession was delivered immediately pursuant to 
the bond. Before the first note became due, the machinery was 
attached as S’s property, and was removed from the factory by 
the officer, who, before the removal, had full notice of A’s title, 
and the machinery was afterwards sold on execution. A then 
brought an action against the officer, in which the declaration 
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contained counts in trover and case. Held, 1. That A might 
maintain case for the injury done to his reversionary interest in 
the machinery : 2. That the proceeds at the sheriff's sale were 
not the measure of damages in the action: 3. That the measure 
of damages was the value of the machinery as it stood in the 
factory, before its removal. Ayer v. Bartlett, 9 Pick. 156 

10. Whether the count in trover could be supported, gu@re. 10. 

11. It seems that if S himself had removed and sold the machinery, 
A might have brought trover against the vendee. 1b. 

See Corporation. 

ADMINISTRATION OF ASSETS. 

An administrator cannot pay his own debt in preference to a debt 
of higher degree, in those States, where the principles, as to 
marshalling assets, prevail. Page v. Patton, 5 Pet. 304. 

ADMIRALTY. 

1. Wherever a lien for seamen’s wages exists and attaches up- 
on the proceeds of the ship or freight, the admiralty has jurisdic- 
tion over such proceeds. Sheppard v. Taylor, 5 Pet. 711. 

2. It exerts such jurisdiction by monition to the parties holding 
such proceeds. Jd. 

ADVERSE POSSESSION. 

The adverse possession of one, who enters upon land without any 
pretence of title, operates a disseizen of the true owner only for 
the portion actually occupied, but the possession of one, enter- 
ing under a deed or title which proves to be defective, operates 
a disseizen of the true owner to the extent of the boundaries 
specified in such deed or title, unless at the same time the actual 
owner be in possession of a part, claiming title to the whole, 
where the disseizen will be limited to the part actually occupied. 
Clarke v. Courteny, 5 Pet. 354. 

AGREEMENT. 

An agreement made by a devisee, under a mistake as to the con- 
struction of the devise, is not conclusive. Bigelow v. Barr, 4 
Ohio Rep. 265. 

See Contract. 

AMENDMENT. 

1. Where the-seal attached to a certiorari is not the seal of the 
court out of which the writ issues, an amendment by affixing 
the right seal, will be allowed. The People v. Steuben, C. P 
5 Wend. 103. 

2. Where a plea of an insolvent discharge was clearly bad, for the 
want of proper averments giving jurisdiction to the officer grant- 
ing it, the court suspended judgment non obstante veredicto, so 
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as to give the defendant the opportunity to apply for leave to 
amend. Soper v. Soper, 5 Wend. 112. 

3. Where, from the answer of the defendant, it appears there was 
a valid and subsisting agreement between him and the complain- 
ant, but variant from that set forth in the bill, the complainant 
will be allowed toamend his bill as to the terms of the contract, 
so as to conform it to the admission of the answer, upon such 
terms as to costs in the court below as the chancellor shall direct. 
Harris v. Knickerbacker, 5 Wend. 638. 

4. An officer returned on a writ, that he had attached a piece of 
land of the debtor ona certain day. Before that day a mort- 
gage made by the debtor had been placed on record. The offi- 
cer afterwards, by leave of court, amended his return so as to 
date the attachment before the recording of the mortgage, though 
not before its delivery ; and the land was seasonably set off to 
the creditor on an execution issuing in the case. Held, that 
the title of the mortgagee should prevail over that of the judgment 
creditor. Emerson v. Upton, 9 Pick. 167. 

5. Upon a plea in abatement to an original writ made returnable 
to this Court, that it was not under the seal of this Court, the 
Court refused to allow the writ to be amended by affixing the 
seal. Hall v. Jones, 9 Pick. 446. 

APPROPRIATION. 

1. An administrator in Virginia held in his hands personal prop- 
erty of his intestate which is there called legal assets, and all 
the proceeds of real estate which he had sold as a commissioner 
appointed by the court, which are called equitable assets, and by 
the laws of that state, the legal assets in that state are applied 
to the payment of debts acording to their dignity, but the equi- 
table are distributed ratably among all the creditors; and pay- 
ments were made (under a decree of court directing generally 
that such payments should be made out of the funds of the intes- 
tate) by such administrator and commissioner, without showing 
in any way whether made from legal or equitable assets ; held that 
his sureties, as administrator, could not have such payments 
credited to the legal assets so as to discharge them from their 
liability. Backhouse v. Patton, 5 Pet. 161. 

2. The law, in default of any appropriation being made by debtor 
or creditor, will not apply such payments uniformly to the extin- 
guishment of debts of the highest dignity. Jb. 

ARBITRATION. 

1. Under a general submission to arbitration by partners, of all 
accounts, dealings, controversies, demands, &c. as well individ- 
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ual, as partnership concerns and transactions, an award, giving 
the joint property to one of the partners, and directing him to 
pay the other partner a sum in gross, and to discharge and sat- 
isfy the debts owing by the firm, is good, and will be supported, 
especially if there be no evidence that the arbitrators have de- 
cided matters not in dispute between the parties. Byers v. 
Van Deusen, 5 Wend. 268. 


. An award that one of the parties shall have and own, in his own 


right, all the interest which the parties jointly had in a certain 
brewery, near a certain village, cannot be objected to for uncer- 
tainty. Jb. 


. A submission of al] demands includes all questions concerning 


real as well as personal estate. Jb. 


. In a suit at law on an arbitration bond for not performing an 


award, it is no defence that the party sought to be charged, had 
not notice of the hearing and did not attend. Elmendorf v. 
Harris, 5 Wend. 516. 

A parol appointment by arbitrators, of an umpire, is good, 
unless the submission require it to be made in writing. Jb. 


ASSIGNMENT. 


1. 


Where a manufacturing company is formed, the parties are to be 
held a joint stock company subject to the law of partnership. 
The officers, under a general power to contract, may bind the 
company by a loan of money to be employed in conducting the 
the business. Wells v. Wilson, 3 Ohio Rep. 446. 


. An administrator replevies goods as the property of his intes- 


tate, in the hands of a stranger. On the trial, the property is 
proved to be in athird party, and the stranger obtains judg- 
ment, for the value, against the administrator, equity will hold 
the judgment for the benefit of the real owner of the goods. 
Steele v. Lowry, 4 Ohio Rep. 76. 


. An assignment of a mortgage executed by a treasurer of a 


corporation, though under the seal of the corporation, of which 
he is the keeper, without the direction or knowledge of the 
managers, and no subsequent ratification shown, is void. Jack- 
son v. Campbell, 5 Wend. 572. 


. Where property is assigned by a debtor to two persons by one 


instrument, to ‘hold to them respectively in the proportions 
which the debts due to them respectively bear to each other,’ 
and the assignment is proved to be fraudulent and void as to one 
of the assignees, it is nevertheless valid in respect to the other 
who is innocent of the fraud; their interest in the fund being 
several, though if the instrument were valid in the whole, they 
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would take as tenants in common. Prince v. Shepard, 9 Pick. 
176. 

ASSUMPSIT. 

1. A shipment of tobacco was made on account and at the 
risk of the owner, at New Orleans, by his agent, to Messrs. 
Tiernan & Sons, to whom the owner was indebted for a bal- 
ance of account, and the owner drew two bills on the consignees, 
and on the same day assigned, on the back of a duplicate invoice 
of the tobacco, to Jackson the drawee of the bills, so much of 
the proceeds of the tobacco, as would be equal to the amount of 
the bills, and requested the consignees to hold so much of the 
net proceeds of such tobacco subject to the order of such as- 
signee. The consignees, on the day after the receipt of the 
shipment, attached the property by a writ of garnishment, and 
the next day refused to accept the bills drawn on them; 
notice of the assignment was not given till subsequently to this 
time. Held that the consignees were not liable to the assignee, 
Jackson, in an action of assumpsit. Tiernan v. Jackson, 5 Pet. 
597. 


2. A parol agreement by a parent that his child, aged 16, shall 


serve a third person until he arrives to the age of 21, when his 
master is to pay him $100, is within the statute of frauds; but 
if any services are rendered under such contract, there may be 
a recovery for the same upon a quantum meruit. Shute v. Dorr, 
5 Wend. 204. 


3. Where two persons agree equally to bear and pay the losses 


and damages which may be sustained in consequence of one of 
them being special bail for a third person, and after they have 
equally contributed to the payment of the debt, one of them is 
refunded the amount paid by him, he is answerable to the 
other for a moiety of the money received by him. Smithv. Hicks, 
5 Wend. 48. 


4. Assumpsit will lie by a stranger against a party for necessaries 


furnished to and support provided for one whom such party is 
under a legal obligation to maintain: so held, in a case where 
on the division of the property of the father among his sons, one 
of them, in consideration of receiving a greater portion of the 
estate than his brother, assumed to provide for his father and his 
step-mother ; after the death of his father he refused to provide 
for his step-mother, she was supported by her own son and an 
action brought by him against the party receiving the property 
was sustained. Forsyth v. Ganson, 5 Wend. 558. 
VOL. VI.—NO. XII. 43 
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5. A promise by the defendant, for value received, to pay the 
plaintiff a sum of money, if and when the defendant shall col- 
lect his demands against a third person, implies that the defend- 
ant will use due diligence to collect such demands; and in an 
action upon such promise it is not necessary to prove that the 
plaintiff requested the defendant to collect the demands. White 
v. Snell, 9 Pick. 16. 

6. In declaring on such promise it is sufficient to aver, that the 
defendant did not use due diligence, without averring that it was 
necessary for him to use due diligence. Jb. 

7. In an action on such promise, a count alleging that the defend- 
ant did not use due diligence to collect such demands, may be 
joined with a count alleging that there were no such demands. 
Ib. 

8. Money paid by mistake, through ignorance of the law of anoth- 
er of the United States, may be recovered back. Haven v. 
Foster, 9 Pick. 112. 

9. A citizen of Massachusetts died there, intestate, being 
seized of real estate there and in New York, leaving a niece, 
the child of one of his sisters, and three nephews, the children 
of another sister, his heirs at law. By a statute of New York, 
the land in that state descended, one moiety to the niece, and 
the other moiety to the nephews. The niece (with her husband) 
and the other heirs sold land in New York by a joint deed of 
release and quitclaim, and the purchaser gave to the husband 
and the three nephews each a bond for one quarter of the pur- 
chase money, all parties being ignorant of the statute ; which 
bonds were paid to the respective obligees. ‘The husband, on 
discovering that half of the land descended to his wife, brought 
assumpsit against one of the nephews to recover one third of 
one fourth of the purchase money, and the action was sustain- 
ed. Ib. 

10. The plaintiff having purchased a ship for a contemplated voy- 
age, sold one half of it to the defendant ; and it was agreed that 
they should furnish and be interested, each one moiety, in the 
cargo and voyage. The ship was to be fitted out under the 
agency of B, and in order to raise the necessary funds, the 
plaintiff drew, and the defendant endorsed, a bill of exchange 
on the master at the foreign port. The plaintiff took the bill 
and gave the defendant a receipt, in which he agreed to nego- 
tiate the bill and to deposit the proceeds with B on the joint 
account of himself and the defendant. The plaintiff negotiated 
the bill and paid over the proceeds to B. The bill was after- 
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wards protested, but the defendant was not duly notified of its 
dishonor. The ship, on her seturn, was sold, together with the 
cargo, under the direction of B, and the proceeds went into the 
hands of the plaintiff. It was held, that although the defend- 
ant was not liable on the bill itself, yet that between him and 
the plaintiff it was a mere instrument to raise funds for both, and 
that if the plaintiff should pay the bill, he would be entitled to 
recover of the defendant half of the difference between the net 
proceeds of the ship and cargo, and the amount raised by the 
discount of the bill; but that until the plaintiff should pay the 
bill, he could recover nothing. Gardner v. Cleveland, 9 Pick.334. 

ATTACHMENT. 

1. Property which a sheriff has in his possession, under attach- 
ment as the property of A, may be subsequently attached by 
him, as the property of B, the actual owner, in a suit against 
him in favor of the same party. Livingston v. Smith, 5 Pet. 
90. 

2. Where a writ of attachment, issued according to the laws of 
New Jersey, was levied upon the property of the defendant, and 
afterwards the plaintiff took the promissory notes of the defend- 
ant for his debt payable at a future day, but no notice was giv- 
en to the sheriff of such adjustment, nor the suit discontinued : 
held the sheriff was not responsible for levying the attachment 
or for refusing to redeliver the property attached. 6. 

3. Arracument, Foreren. A writ of foreign attachment cannot 
be sustained against one of several] joint and several contractors. 
Cowdin v. Hurford, 4 Ohio Rep. 133. 

4. Where one of several contractors is a resident in the state, and 
others are non-resident, a foreign attachment cannot be sued 


against the non-residents. Taylor v. McDonald, 4 Ohio Rep. 
154. 


ATTORNEY AT LAW. 


An agreement by the attorney of record to issue an execution 
immediately on obtaining a judgment, is within the general 
scope of his authority and binding upon his client. Union 
Bank of Georgetown v. Geary, 5 Pet. 99. 

AWARD. 

An award to deliver books, papers, and accounts, a small chest 
and wearing apparel, is too indefinite to be enforced. Thomas 
v. Molier, 3 Ohio Rep. 266. 

BAIL. See Assumpsir. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A negotiable note, the remedy on which, after being barred by 
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the statute of limitations, is revived by a new promise or ac- 
knowledgment, may be transferred, and an action maintained 
on it in the name of the endorsee. Dean v. Hewett, 5 Wend. 
257. 


2. The holder of a note may maintain an action upon it in his 


own name, without proving title, where there are no circum- 
stances showing his possession to be mala fide. Ib. 


3. A note payable to A B or bearer, in whisky at trade price, 


4. 


or 


cannot be sued by the assignee or bearer in his own name. 
Rhodes v. Lindley, 3 Ohio Rep. 51. 

Where the maker removes from the state in which he resided 
at the time of making the note, into another state, the holder is 
not bound to make a demand on the maker, in order to charge 
the endorser. Gist v. Lybrand, 3 Ohio Rep. 319. 


. The endorser of a note resided nine miles from Cincinnati, and 


spent part of his time in the city receiving letters and messages 
at a particular house in the route of a letter carrier ; and notice 
of nonpayment by the maker was put into the post-office of the 
city directed to the endorser. A verdict being given for the 
plaintiff in a suit against the endorser a new trial was refus- 
ed, though no proof was given by the plaintiff, that the city post- 
office was the nearest one to the defendant. Jb. 


6. A declaration upon a promissory note is good, where the alle- 


gation of breach immediately follows the description of the 
note, without any averment of a liability founded upon the note, 
and a special promise in consideration of that liability. Rich- 
mond v. Patterson, 3 Ohio Rep. 368. 


7. A guaranty in general terms, warranting the collection of a 


note, does not authorize a suit against the guarantor by any 
subsequent holder of the note; it is a special contract, which 
can be enforced only in the name of the person with whom it 
was made. Lamourieur v. Hewett, 5 Wend. 307. 


8. Where A, for the accommodation of B, endorsed a bill of ex- 


change for $2500, drawn by B on C, payable four months after 
the date, in consequence of being shown a letter from C to B, 
saying ‘I have no objections to accepting for you at 3 and 4 
months for $2500 on the terms you propose ;’ which bill of ex- 
change was discounted by a bank and passed to the credit of 
B, and to the payment of which A was subsequently subjected : 
it was held, that A was entitled to recover against C, on the 
acceptance contained in the letter, without showing what were 
the terms proposed adverted to in the letter, or a compliance with 
them; and notwithstanding that one bill was drawn at four 
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months, instead of two bills at three and four months. Grreele v. 
Parker, 5 Wend. 414, [This was a case in the Court of Er- 
rors, the judges being divided 14 to 8, the chancellor in the 
minority. } 

9. Where a party endorsed an accommodation note for another 
at sixty days, with a view of enabling the maker to obtain a 
discount at a bank, and the maker, after refusal by the bank to 
discount the note, passed it off, when it had but 18 days to run, 
in the purchase of lottery tickets at retail price; the vendor 
of the tickets knowing that the maker was not a dealer in tick- 
ets, and having been informed that the note had been in the 
bank, and the bank marks being upon it, it was held, in an ac- 
tion against the endorser, that the circumstances combined were 
sufficient to have put the vendor of the lottery tickets on inqui- 
ry, and that he was thus chargable with notice of the misappli- 
cation of the note, and that the endorser was not liable. Brown 
v. Tabor, 5 Wend. 566. 

10. Notice of protest, was sent to a town, where a note bore date 
and where the officers of the bank were told by the person 
who presented the note for discount that the endorser resided, 
and where in fact he did reside until a few weeks previous to 
the date of the note. This notice was held sufficient to charge 
the endorser. Bank of Utica v. Davidson, 5 Wend. 587. 

11. The holder of a note payable to bearer, in the possession of 
the payee after due, cannot maintain an action upon it against 
the maker, if the payee be a mere agent, and the persons hav- 
ing the beneficial interest in the note forbid its payment to him. 
Comstock v. Hoag, 5 Wend. 600. 

12. If the vendor of a chattel receives the purchaser’s note for the 
price, and the chattel is afterwards attached as the property of 
the vendor, and the purchaser brings replevin against the attach- 
ing officer, a judgment in favor of the officer will be a bar to an 
action by the vendor upon the note. Bailey v. Foster, 9 Pick. 
139. 

13. In an action against the maker of a note endorsed before it fell 
due, by the payee to the plaintiff, the defendant may show that 
the payee’s name was given merely as security, and that this 
was known at the time to the plaintiff, and so be let into all the 
equities subsisting between himself and the plaintiff as immedi- 
ate parties to the note. Grew v. Burditt, 9 Pick. 265. 

14, One of two partners having died, the survivor continued to 
sell the stock, and in order to close the partnership concerns he 
purchased of the executor of the deceased partner, at a fair val- 





346 Digest of Recent Decisions. [ Oct. 


uation, the stock remaining unsold, and gave the executor three 
promissory notes for the amount. Some time after giving these 
notes, the surviving partner balanced the partnership books, and 
for the balance against him he made other notes to the executor. 
All the notes were paid except one of the three given for the 
stock, and the executor, in settling his account in the probate 
court, charged himself with the amount of that note. In an 
action brought by the executor against the surviving partner, on 
a note given in renewal of that note, it was Aeld, that there was 
no want of consideration for the original note, although from 
errors in the partnership accounts, the defendant had now paid 
the executor more than was due to the estate of the deceased 
partner. Jb. 

15. It is the usage of the banks in Boston to send notice to the 
makers of notes three days at least before the last day of grace, 
and on the last day of grace, after bank hours, to send notices 
to the makers and endorsers of notes which are not paid. A 
bank, holding a note, had sent the first notice to the maker in 
the usual manner, and on the last day of grace, before banking 
hours commenced, sent another notice by mail to the maker, 
and immediately, before banking hours commenced, notified the 
endorser of the dishonor of the note; it was held, that the en- 
dorser was not to be charged, there having been no presentment 
of the note to the maker according to the general Jaw, and the 
substituted notice to the maker not conforming to the usage of 
the bank. Boston Bank v. Hodges, 9 Pick. 420. 

16. The plaintiff having attached land, on the ground that a pre- 
vious conveyance of it made by his debtor to the defendant was 
void as against creditors, the plaintiff and defendant entered 
into a written agreement to submit the difference between the 
plaintiff and his debtor to three arbitrators and to abide their 
judgment, and similar promissory notes were made by the plain- 
tiff and defendant to each other, and were deposited in the 
hands of one of the arbitrators to be delivered up against the 
party who should fail to perform his agreement; and upon this 
the plaintiff, at the request of the defendant, relinquished his 
attachment and discontinued his suit against his debtor, who 
had absconded. The defendant having failed to perform his 
agreement, the notes were delivered to the plaintiff. It was 
held, that the relinquishment of the attachment was a sufficient 
consideration for the defendant’s note, and that the plaintiff 
might maintain an action upon it. Kellogg v. Curtis, 9 Pick. 
534. 
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17. Held also, that the note was in the nature of a penalty, and 
that the defendant was entitled to show, as the measure of dam- 
ages, the sum actually due to the plaintiff from his debtor. 0. 

18. A note endorsed by the defendant and the plaintiffs, and dis- 
counted at a bank in Connecticut, was endorsed by the cashier 
of a bank at New York, where the maker lived, and there a 
notary public demanded payment of the maker, which being 
refused, the notary sent a notice of non-payment to the cashier 
of the Connecticut bank, who immediately sent notices to the 
defendant and the plaintiffs, and the plaintiffs paid the note at 
that bank. It was held, that these facts showed that the Con- 
necticut bank were the holders of the note at the time of its 
dishonor, and that so the notary was their agent; and the 
notice to the defendant, which was by the usual course of the 
mails, was held to be sufficient, though it was not so early as 
notice direct from New York would have been. Church v. 
Barlow, 9 Pick. 547. 

See Payment 1, 2, 3; Enporsers. 

BILLS OF EXCEPTIONS. 

1. It is a general rule, that where the matters contained in bills of 
exceptions, filed according to the local practice, become imma- 
terial in the course of the trial, they are not assignable as error. 
Greenleaf v. Birth, 5 Pet. 133. 

2. Where the plaintiff upon the trial gave certain evidence of his 
title, and prayed an instruction of the court in favor of its 
sufficiency, which being refused, he tendered a bill of excep- 
tions, and subsequently gave such further evidence, as rendered 
the question, as to the sufficiency of the former, immaterial, 
held that such refusal could not be assigned as error. Jb. 

BILL OF LADING. 

The terms, as to payment of freight, expressed in a bill of lading, 
cannot be varied by parol evidence. Babcock v. May, 4 Ohio 
Rep. 346. 

BOND. 

Where a statute directs a bond to be given for a special pur- 
pose, it seems that any thing added in the condition, which is 
not required by the statute, is not binding on the obligee. Hall 
v. Cushing, 9 Pick. 395. 

See Contract, 3. 

BURIAL GROUND. 

Lands to be set apart for burial grounds, under the law of Ohio, 
must be actually surveyed for that purpose, and platted and de- 
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scribed as the law directs. Quere as to recording. Price v. 
Methodist Church, 4 Ohio Rep. 541. 

CANAL. 

The canal commissioners cannot be enjoined from making any 
disposition of water once turned into the canal, or a feeder, 
which disposition is consistent with the law for constructing the 
canals, though individual interests may be prejudiced. Cooper 
v. Williams, 4 Ohio Rep. 284. 

CHALLENGE. 

A Juror may be challenged for cause, although the challenger has 
not exhausted his peremptory challenges. Hooker v. State of 
Ohio, 4 Ohio Rep. 350. 

CHANCERY. Practice. 

1. The general rule in equity, that where the facts alleged in a bill 
are positively denied by the defendant and are proved by a sin- 
gle witness only, the court will not decree against the defend- 
ant, does not apply where the testimony of the witness is strong- 
ly supported and corroborated by circumstances. Union Bank 
of Georgetown v. Geary, 5 Pet. 99. 

. The general rule applies only to denials under oath, a denial 
not under oath, it would seem, is to be considered merely like a 
pleading of the general issue at law as putting the complainant 
to proof of his allegations. Jb. 

3. Jurisdiction. Where chancery once has clear jurisdiction over 
a subject, the court will go on to do complete justice, although 
in its progress it may decree on a matter which was cognizable 
at law; as where, on a bill for a specific performance, they re- 
fused to grant a decree, yet they ordered, that the defendant 
should pay the penalty stipulated in the contract for its non- 
performance, and that the same should be paid out of a certain 
fund. Cathcart v. Robinson, 5 Pet. 279. 

4. Jurisdiction. Where a fund, out of which the United States 
asserted a right to a priority of payment, was in the hands of 
an assignee of an insolvent — Held a proceeding in equity was 
proper. Hunter v. United States, 5 Pet. 173. 

5. In all cases of account, where an action of account would be 
the proper remedy at law, or a trustee is a party, the chancery 
jurisdiction will attach, but in others great complexity in the 
accounts, some difficulty at law, or the necessity for some dis- 
covery, should exist in order to give jurisdiction. Fovwle v. 
Lawrason, 5 Pet. 503. 

6. Practice. The complainant may, in an amended bill, intro- 
duce an entire new ground of claim, and on the hearing he is 
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not obliged to rest upon the ground asserted in the original 
bill, but may abandon it, and rely entirely upon the ground 
asserted in the amended bill. Hunter v. United States, 5 Pet. 
173. 

7. Practice. The contract admitted by the answer or proved by 
the testimony, must correspond with the contract set forth in 
the bill, or a specific performance will not be decreed. Harris 
v. Knickerbacker, 5 Wend. 638. 

8. Specific Performance. The statute of frauds may be relied on 
in defence to a bill for specific performance, although the de- 
fendant admits the agreement, if he insists upon the statute in 
his answer; but where he admits the agreement, and neither 
pleads the statute nor insists on it in his answer, he is presumed to 
have renounced the benefit of it. 10. 

9. Specific Performance. An agreement made in Kentucky, upon 
good consideration, to emancipate a slave, may be specifically 
executed in equity in Ohio. Tom a colored boy v. Daily, 4 
Ohio Rep. 371. 

10. In equity, the same rules apply, as to possession to bar a recov- 
ery in ejectment, as at law. Peyton v. Steth, 5 Pet. 487. 

11. Courts of equity supply defects in the execution of a power, 
where the power was fairly created, and the attempt to execute 
it, bona fide. Barr v. Hatch, 3 Ohio Rep. 529. 

See Assignment, 2 ; Conveyance ; Enporsers. 

CHEROKEES. 

The Cherokees are not a foreign state within the meaning of the 
article of the constitution, giving jurisdiction to the Supreme 
Court in controversies where a foreign state is aparty. Chero- 
kee nation v. State of Georgia, 5 Pet. 3. 

COMPOSITION FOR FELONY. See Consiperarion, 5. 

CONSIDERATION. 

1. The relinquishment of a defence to a suit, the validity of which 
defence at the time is considered doubtful, though it is sub- 
sequently decided to be invalid, is a good consideration. Union 
Bank of Georgetown, 5 Pet. 99. 

2. As where a suit had been brought by the Union Bank of George- 
town, against an endorser of a note, who intended to rely for 
defence, on the insufficiency of the demand and notice on the 
fourth day, according to the usage of the bank, which had been 
decided by the court in which the suit was brought to be a valid 
defence, and the attorney of the bank agreed in their behalf, if 
the defendant would suffer judgment to go against him, that an 
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execution should be immediately issued against the maker, and 
be levied upon his property ; and the defendant allowed judg- 
ment to go against him. Held that the agreement was binding 
upon the bank, that a subsequent judicial decision that the 
defence was insufficient could not have a retrospective effect to 
annul such agreement. And the bank having failed to issue 
such execution against the maker though often requested, and 
suffered him to remove with his property out of reach of an 
execution, a perpetual injunction was granted against the issuing 
of execution on the judgment against the endorser. Jb. 

3. The submission to arbitration by a feme covert, and a promisso- 
ry note made by her to bind the submission, without the assent of 
her husband, are void; and the coverture may be shown in bar 
to an action on anote given by the opposite party to bind the 
submission on his part, such evidence showing a want of con- 
sideration for the note on which the suit is brought. Ramsey 
v. Leek, 5 Wend. 20. 

4. Where a printer had printed a law book for a bookseller, and 
had delivered all of the work except a few signatures (viz. sheets 
of eight pages,) and the bookseller failed and assigned the work 
to a third person, and the printer delivered up the remaining 
sheets on the promise of such third person, that he would see 
him paid the amount of his bill, it was held that the promise was 
binding, although not reduced to writing, and notwithstanding 
that the printer had no lien. Gardiner v. Hopkins, 5 Wend. 
23. 

5. An agreement not to prosecute a party for felony, is not a good 
consideration for a promissory note. Roll v. Raguet, 4 Ohio 
Rep. 418. 

CONSTITUTIONAL LAW. 

1. The act of 7th February, 1825, (vol. 23, p. 47,) imposing a 
tax upon attorneys and physicians, is not unconstitutional. 
State of Ohio v. Hibbard. State of Ohio v. Proudfit, 3 Ohio 
Rep. 63. 

2. A patentee, under the laws of the United States, for compound- 
ing and vending certain medicines, cannot administer them 
within a state, without conforming to the state laws. Jordon v. 
Overseers of Drayton, 4 Ohio Rep. 307. 

See Contract, 1, 2. 

CONSTRUCTION OF STATUTES. 

The rule of this court to construe foreign statutes according to 
the construction given them by the courts of the country by 
which they were enacted, is liable to modifications in relation 
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to British statutes passed previous to the revolution, and adopted 
in any of the United States. Their construction will be bind- 
ing upon us to the time of the separation from the British 
empire, but no longer. Cathcart v. Robinson, 5 Pet. 281. 

CONTRACT. 

1. The United States ‘have in their political capacity a right, 
within the sphere of the constitutional powers confided to them, 
to enter into contracts appropriate to the proper exercise of 
those powers. United States v. Tingey, 5 Pet. 128. 

. It is a right incident to the general right of sovereignty. Jb. 

. Held, therefore, that a voluntary bond taken by authority of the 
proper officers of the treasury department, to whom the dis- 
bursements of the public moneys is entrusted, to secure the 
fidelity of a receiver of public moneys in his official duties, is a 
binding contract between him and his sureties and the United 
States, although such bond may not be prescribed or required 
by any positive law. Jb. 

4. A person entering into a contract is not bound by the usage of 
a particular business, unless it is so general as to furnish a pre- 
sumption of knowledge, or it is proved that he was acquainted 
with it. Stevens v. Reeves, 9 Pick. 198. 

5. It was a rule in a woollen factory in Andover and some other 
neighboring factories, that no person employed should leave 
their service without giving a fortnight’s notice of his intention 
to quit. A weaver, who did not know this rule, worked in the 
factory without any agreement as to the terms of service, but was 
paid by the yard for the work which he turned out. He left the 
factory without giving any previous notice. Held, that the rule 
was not binding on him, and that he therefore was not liable to 
an action for damages by the owner of the factory, for thus 
leaving. Ib. 

6. A contract under seal may be waived by a parol agreement; 
more especially if the parol agreement shall have been executed. 
Munroe v. Perkis, 9 Pick. 298. 

. Where the plaintiff, by an instrument under seal, agreed to 
erect a building at a fixed price, which was not an adequate 
compensation, and having done part of the work, refused to 
proceed, but upon a parol promise by the defendant that he 
should be paid for his labor and materials, and should not 
suffer, he went on and finished the building, it was held, that he 
was entitled to recover in assumpsit upon the parol promise. Jb. 

8. A housewright having contracted to build a house for the de- 
fendant and to find the materials, and the defendant having 
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agreed to pay him when the house should be finished, the 
defendant made a verbal promise to the plaintiff, that if he would 
supply the housewright with the materials upon credit, he, the 
defendant, would not settle with the housewright without giving 
the plaintiff notice after the house should be finished, in order 
that he might secure his demand by a process of attachment 
upon the defendant as trustee of the housewright; nevertheless 
the defendant, without notice to the plaintiff, did pay the house- 
wright, before the house was finished, and the housewright 
absconded, whereby the plaintiff lost his debt. It was held, 
that the promise of the defendant to the plaintiff was legal, and 
that it was not within the statute of frauds. Towne v. Grover, 
9 Pick. 306. 

9. In an action to recover payment for labor performed, if the 
benefit of the labor is lost by causes for which the plaintiff 
would be answerable in a cross action, the same matter which 
would support the cross action may be given in evidence in de- 
fence to the suit to recover payment. But if the loss is occa- 
sioned by persons for whose acts the plaintiff is not responsible, 
he will be entitled to recover the price of the labor. Austin v. 
Foster, 9 Pick. 341. 

10. Thus, where the defendant made a contract with the warden 
of the state-prison for the labor of some of the convicts, and 
his shop, within the prison yard, tvas wilfully set on fire by con- 
victs, whereby materials belonging to the plaintiff were injured 
more than the services of the hired convicts were worth, it was 
held, that the defendant was liable to pay for the Jabor at the 
price stipulated, the loss not being occasioned by the fault or 
negligence of the officers of the prison. Jb. 

See ConsiperaTion, AGREEMENT, Speciric PERFORMANCE. 

CONVEYANCE. 

1. A decree in chancery for the conveyance of land, (if a deed be 
not executed within the time limited) operates as a conveyance, 
subject, as between the parties, to a revesting of the title, by the 
reversal of the decree. Taylor v. Boyd, 3 Ohio Rep. 352. 

2. A party having title to land under a decree in chancery, con- 
veys in good faith, before citation in error is served ; the pur- 
chaser’s title is not affected by a reversal of the decree. 6. 

3. A deed of release of shares in a turnpike corporation will be 
held to operate as a grant, in order to effect the intent of the 
parties. fastings v. Blue Hill Turnpike Corporation, 9 Pick. 
80. 

4. The mere cancellation of a deed by the grantee, who holds 
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land under it, does not devest his title or revest it im the grantor. 
Holbrook v. Tirrell, 9 Pick. 105. 
See Deep, 1. 


CORPORATION. 


1. A public corporation is liable, in an action on the case, for acts 
wantonly and illegally done, under its direction, by which an 
individual is injured. Goodloe v. City of Cincinnati, Ohio 
Rep. 513. 

2. Where a clerk of a corporation is not required by any statute to 
be under oath, but the corporation, for their own security, make 
a by-law requiring him to be sworn, they cannot avail themselves 
of his omission to take the oath, in defence to an action against 
them by one claiming to be a stockholder. Hastings v. Blue 
Hill Turnpike Corporation, 9 Pick. 80. 

3. Where the by-laws of a corporation provide that the clerk 
shall be chosen annually, and likewise that he shall continue in 
office until another shall be chosen* and duly qualified, if a per- 
son chosen and qualified is re-elected the next year, he continues 
to be clerk under the first election until he shall be qualified 
under the second election. Jb. 

4. Where an act of incorporation required that the capital stock 
should consist of 5000 shares, and that the whole number 
should be subscribed for before an assessment should be laid, 
and 30 of the 5000 shares were subscribed for by A on account 
of B, but without authority, it was held, that the capital stock 
was not all taken up in such a manner as to authorize the cor- 
poration to lay an assessment; the effect of A’s subscription 
being not to make him a member of the corporation, but only 
to subject him to a special action on the case for damages. 
Salem Mill Dam Corporation v. Ropes, 9 Pick. 187. 

5. The by-laws of a corporation required that all transfers of 
shares should be made in a book to be kept by the treasurer. 
Held, that an assignment of shares by the deed of the vendor, 
accompanied by a delivery of the certificates to the vendee, was 
valid, without any transfer on the books of the corporation, not 
only between the vendor and vendee, but against a creditor of 
the former who attached the shares before any notice of the 
sale had been given to himself or to the treasurer of the cor- 
poration. Sargent v. Essex Marine Railway Corporation, 9 
Pick. 202. 

See AssiIGNMENT. 

COVENANT. 

1. Where there are mutual covenants, and the defendant has re- 
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ceived the principal part of the consideration for the engage- 
ments on his part, the covenants of the parties will be construed 
to be independent, and the plaintiff will be allowed to maintain 
an action for the breach of the defendant’s covenants, although 
he has failed in part in performance on his side. Tompkins v. 
Elliot, 5 Wend. 496. 


. It was so held where a plaintiff transferred to the defendant his 


right to put in a crop upon ninety acres of land cleared by him, 
although he failed in finishing the clearing and fencing the 
land as fast as the defendant required it for sowing, as he had 
engaged to do by the articles of agreement. Jb. 


. Covenant of seizin in a deed, when the covenantor is in pos- 


session, claiming title, is a real covenant running with the land ; 
but when the covenantor is not in possession, and the title is 
defective, it is broken as soon as made, and never attaches to 
the land, being in the nature of a personal covenant. Backus’s 
Administrators v. McCoy, 3 Ohio Rep. 218. 


- Covenant does not lie in a bond, stipulating to pay one thou- 


sand ‘dollars if A does not perform a marriage contract with B. 
Abrams v. Kounts, 4 Ohio Rep. 214. 


See Damages, 4. 
DAMAGES. 
B. 


Although a plaintiff sues in a justice’s court, where he cannot 
recover over $50, he may notwithstanding recover beyond that 
amount in the common pleas, if the defendant appeals from the 
judgment before the justice. Jackson v. Covert’s Administra- 
tors, 5 Wend. 139. 


. The measure of damages in an action for the non-payment of 


a note in this form, ‘ For value received I promise to pay A B 
$ 79,50 on, &c., in salt at fourteen shillings per barrel,’ is the 
sum specified in the note, and not the value of the salt on the 
day specified for payment. Pinney v. Gleason, 5 Wend. 393. 


. The measure of damages in an action brought for a breach of an 


implied warranty of title in the sale of a horse, is the price paid, 
the interest thereon, and the costs recovered against the pur- 
chaser or his vendee in case of a suit by the owner, and notice 
to the vendor. Armstrong v. Percy, 5 Wend. 535. 


. The rule of damages in an action upon a covenant of seizin, 


is the consideration paid, and interest. Backus’s Administra- 
iors v. McCoy, 3 Ohio Rep. 221. 

A bond that obligors are held and firmly bound in the penalty 
of a thousand dollars, for the performance of a marriage con- 
tract, by the principal with M. A., must be deemed a penal 
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bond, and not a contract liquidating damages. Abrams v. 
Kounts, 4 Ohio Rep. 214. 

See Action, 9. 

DEED. 

1. The right to overflow adjoining premises of a grantor to the 
extent necessary to the profitable employment of a water privi- 
lege conveyed, in the manner in which it existed and had been 
used previous to the grant, passes to the grantee as necessarily 
appurtenant to the premises conveyed. Oakley v. Stanley, 5 
Wend. 523. 


- The rule of the common law prevails here, that grants of 
lands bounded on rivers and streams above tide water, extend 
usque filum aque, and that not only the banks, but the bed of 
the river, and the islands therein, and the exclusive right of 
fishing, pass to the grantee, unless they are expressly reserved, 
or the terms of the grant be such as to show a clear intention 
to exclude them from the operation of the rule of law. Per 
Chancellor Walworth and Senator Allen. Canal Commission- 
ers v. The People, 5 Wend. 423. 

3. A possession under a quitclaim deed obtained from a naked 
possessor without color or claim of title, and no valuable con- 
sideration paid, is not such an adverse possession as renders 
void a deed from the owner to a bona fide purchaser, executed 
during the continuance of such possession. Jackson v. Hill, 5 
Wend. 532. 

4. Where the grantee, in a deed of trust, agreed to accept the 
trust before it was created, the recording of such deed is an 
operative delivery. Steele v. Lowry, 4 Ohio Rep. 74. 

DELIVERY. See Deep, 4. 

DEPOSITIONS. 


1. The act of Congress allowing the depositions of persons living 
more than a hundred miles from the place of trial, to be taken 
de bene esse, applies to those living without the district where 
the trial is had, as to those living within. Patapsco Ins. Co. v. 
Southgate, 5 Pet. 617. 

. The disability to attend a trial arising from distance of resi- 
dence is presumed to be permanent, and therefore a deposition 
taken on that account is admissible, unless the other party 
shows that such disability is removed, but all other disabilities, 
as being bound on a voyage to sea, being sick and infirm, &c. 
are presumed to be temporary, and the party offering deposi- 
tions taken on account of either of these, must show the con- 
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tinuance of the disability at the time of trial, to make them 
admissible in evidence. Jb. 

3. The certificate in the deposition of the magistrate taking it, 
that the deponent’s residence was more than one hundred miles 
distant from the place of trial, is sufficient prima facie evidence 
of that fact. Jb. ; 

DEVASTAVIT. See Executor snp Apministrator, 12. 

DEVISE. 

1. A devise to executors, eo nomine, to hold and manage real 
estate until the coming of age of the youngest child of the tes- 
tator, vests the estate in the executors, and it is not necessary 
to the perfecting of the estate in them, that they should take 
out letters testamentary. Judson vy. Gibbons, 5 Wend. 224. 

. A devise was made to J. D. of a tract of land, free and clear 
from any incumbrance except as hereafter mentioned, with a 
limitation over in case the devisee die without issue, followed 
with directions that in consideration of the devise, J. D. should 
pay at different periods certain sums to different persons: held 
that J. D. is only personally liable for the sums appointed to be 
paid in his lifetime. The amount falling due after his death, is 
a charge only upon the land devised. Decker v. Decker, 3 
Ohio Rep. 165. 

3 Adevise of land, made in 1811, when the devisor held under a 
verbal contract, which was subsequently consummated into title, 
was held to be valid. Lessee of Smith vy. Jones, 4 Ohio Rep. 121. 

4. Land cannot pass in a deed, under the word ‘appurtenances,’ 
as appurtenant toother land. But in a will, land may pass under 
the word ‘ appurtenances,’ in order to give effect to the testa- 
tor’s intention. Otis v. Smith, 9 Pick. 293. 

DISSEIZIN. 

Whether an entry upon land by aperson, claiming no title to it, is 
a mere trespass, or a disseizin, isa matter of fact depending on 
the circumstances of the case. Clarke v. Courtney, 5 Pet. 355. 

DISTRIBUTION OF INTESTATE’S PROPERTY. 

Where a person who had his domicil in Virginia, died in Pennsyl- 
vania leaving property in the city of Washington, in the District 
of Columbia, where administration was taken out : it was held 
that the effects of the intestate, in the hands of the administra- 
tor, were to be distributed according to the laws of the District, 
and not by those of Virginia. Smith, Administrator vy. Union 
Bank of Georgetown, 5 Pet. 519. 

ENDORSERS. 

Where the principal is insolvent, and there is an endorsor in life, 
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equity will not aid a creditor against the estate of a deceased 
endorser, until it is shown that nothing can be made, at law, of 
him in life. Bank of Chillicothe v. Yoe, 3 Ohio Rep. 125. 

ERROR. 

1. Where in action in debt against the sureties in a bond, the jury 
found a verdict against the defendants and assessed damages in 
a larger sum than the penalty of such bond, and the judgment 
was ‘quod recuperet’ the damages aforesaid ; it was held to 
be erroneous, and could not be cured by releasing the surplus 
over the penalty. Farrar v. United States, 5 Pet. 384. 

2. Where upon a default damages are assessed on all the counts, 
and one of them would be bad on general demurrer, the judg- 
ment must be reversed. Dryden v. Dryden, 9 Pick. 546. 

EQUITY. See Cuancery. 

EVIDENCE. 

1. Entries in the register of burials in churches, and entries of 
the death of the members of a family, in a family Bible, are 
evidence in an action for the recovery of land in Kentucky, to 
prove the time of the death of a non-resident proprietor. Lewis 
v. Marshall, 5 Pet. 471. 

2. The rules of property and evidence, as established by the 
statutes and decisions of the different states, are binding upon 
the Circuit Court of the United States, in deciding on titles to 
real property in those states, when the constitution, treaties 
or statutes of the United States do not otherwise provide. [Tinde 
v. Vattier, 5 Pet. 399. 

3. An exemplification under the great seal of the state, of a public 
grant, is by the common law per se, evidence, without produc- 
ing, or accounting for the non-production of, the original. 
Patterson v. Winn, 5 Pet. 241. J. Johnson dissenting. 

4. As to what is an exemplification of a public grant, see John- 

son’s opinion. Ib. 

Where copies are made evidence by statute, the mode of au- 
thentication required, must be strictly pursued. Smith v. United 

States, 5 Pet. 301. 

6. A written memorandum may be referred to by a witness to 
refresh his memory, but he must swear to the truth of the facts, 
or his statement is not evidence. It is not enough for him to 
swear that he made a memorandum which he believes to be 
true, and that he relies on the memorandum, without any present 
recollection of the facts. Lawrence v. Barker, 5 Wend. 301. 

7. Whether the written laws of a country, promulgated in the form 
of a code, like the code Napoleon, or the code of Louisiana, 
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can be proved in like manner as the unwritten law of such 
country is proved? Hill v. Packard, 5 Wend. 375. 

8. Copies of records from another state, though sworn to, are not 
evidence, until it be shown that the records are kept under 
the authority of law. Richmond v. Patterson, 3 Ohio Rep. 368. 

9. In an action brought to recover a sum of money for which the 
defendants had signed a writing in which they acknowledged 
that they had received the money of the plaintiff by the hands 
of B ‘to be accounted for with the plaintiff, the defendants 
offered to preve by parol evidence, that before the writing was 
signed, the plaintiff, being indebted to L, and L being indebted 
to the defendants, it was agreed that this money should be paid 
to the defendants in part payment of their claim against L, and 
in part satisfaction of L’s claim against the plaintiff; that the 
money having been paid to the defendants, they signed the 
writing and passed the money to L’s credit in their books. 
Held, that the parol evidence did not tend to vary the written 
contract, and was therefore admissible; and that it was a de- 
fence to the action. Gerrish v. Washburn, 9 Pick. 338. 

10. A testator devises real and personal estate to his wife for her 
life, and after her decease, to trustees for the use and benefit 
of all such persons as shall hereafter reside in a certain part of 
a city, to be applied to the support and maintenance of the 
gospel ministry in a church and society of the congregational 
denomination which may be formed, incorporated and organized 
in that part of the city, and to the purpose of establishing a 
school there ; and the will is attested by persons residing there 
at the time of the attestation. It was held, that the witnesses 
were not incompetent by reason of interest; 1. because their 
interest was contingent, it being uncertain whether the wife 
would not survive them, and whether there would be a congre- 
gational church and society there, and if there should be, 
whether the witnesses would become members of the same; 
and 2. because it did not appear that they would be exempted 
in any degree from taxes, by reason of the devise, and without 
that the privilege of attending public worship and participating 
in the advantages of education, do not constitute such an inter- 
est as will disqualify a witness. Hawes v. Humphrey, 9 Pick. 350. 

11. Two brothers, F and J, being indicted for a murder, and F 
being put upon his trial, a witness testified, that P, a third 
brother, said to F, ‘J has determined to make a confession, and 
we want your consent.’ F said he thought it hard that J should 
have the advantage of making a confession, since the thing 
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was done for his benefit. P said, ‘If J is convicted, there will 
be no chance for him, but if you are convicted, you may have 
some chance for procuring a pardon ;’ and P then asked the 
witness if he did not think so. The witness said he did not 
know; he was unwilling to hold out any improper encourage- 
ment. Held, by Wilde J. and Morton J. (Putnam J. dissent- 
ing), that the assent would be evidence of F’s guilt ; that a hope 
of favor was held out, to induce him to give his assent; and 
that all subsequent confessions at the same interview should be 
excluded, as being made under the same influence. Common- 
wealth v. Knapp, 9 Pick. 496. 

12. But it appearing afterwards, that the proposition had no in- 
fluence on F’, inasmuch as he neither assented nor refused his 
assent, his confessions were allowed to be proved. Jb. 

13. Where a fact has been ascertained in consequence of a pris- 
oner’s confession improperly obtained, the government may 
prove that it was ascertained by means of the confession. ‘Thus, 
where the confessions were excluded, the witness was never- 
theless permitted to testify, that a weapon used in the commis- 
sion of a murder, was found by him in a particular place, and 
that he was directed to the place by the prisoner. Jb. 

14. The record of a witness’s having been convicted in another 
state for an infamous crime, is admissible in evidence to affect 
his credibility. Tb. 

15. Accord and satisfaction is a good plea to an action for a 
breach of a covenant against incumbrances on land; and the 
lapse of twenty years after actual damage suffered from the 
breach, furnishes a presumption, which, if not rebutted, will 
sustain the plea. Jenkins v. Hopkins, 9 Pick. 543. 

See Hearsay Evipence; Execuror anp ApMINISTRATOR, 8 ; 
Jupement, 1. 


EXECUTION. 


Execution cannot issue on a general judgment of restitution, 
without a set. fa. Cowden v. Hurford, 4 Ohio Rep. 375. 

EXECUTOR AND ADMINISTRATOR. 

1. The appointment by a testator of his debtor, as executor, some- 
times operates as a release of the debt, as against devisees, 
where the debt has not been specifically devised, but not as 
against creditors. Page v. Patton, 5 Pet. 304. 

2. An executor, who omits to take out letters testamentary at the 
same time that his co-executors do, may afterwards come in and 
qualify ; and even should he renounce after the decease of such 
of the executors as prove the will, he is entitled to take the ex- 
ecutorship upon himself. Judson v. Gibbons, 5 Wend. 224. 
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3. Where there are several executors, they must all join in the 
prosecution of a suit, even though some renounce. A suit in 
the name of A B, as acting executor, cannot be maintained. 
Bodle v. Hulse, 5 Wend. 313. 

4. It seems the practice is, where one renounces, to prosecute in 

the name of all the executors named in the will, if living; and 

on summons to those who will not join, there will be judgment 
of severance, and the others may proceed and recover in their 
own names. Jb. 

In an action against administrators, where there are several, the 

admission of indebtedness by one, it seems, will not entitle the 

plaintiff to recover. Forsyth v. Ganson, 5 Wend. 558. 


or 


6. Such evidence is proper as a link in the chain of testimony, 
but unless the admissions of all the administrators are shown, 
the party may require the judge to charge the jury to exclude 
the testimony from their consideration. Jb. 

7. A bond by an administrator to convey real estate of his intes- 
tate, in contemplation of a sale under a surrogate’s order, is 
void. Herrick v. Grow, 5 Wend. 579. 


8. A declaration by a plaintiff, as administrator, containing 
counts for goods sold, work done, and the common money 
counts, without stating any indebtedness to the intestate, or 
referring to the plaintiff, in his representative character, in any 
subsequent part of the declaration, except in a profert of letters 
of administration, is bad on demurrer. Christopher v. Stock- 
holm, 5 Wend. 36. 

9. A deed made by administrators for real estate of their intestate, 
reciting a sale and an order to sell, in which the sale is shown 
to have been made before the order, conveys no title. Lessee 
of Ludlow’s Heirs v. Park, 4 Ohio Rep. 38. 


10. Where the obligor becomes administrator of the obligee, the 
debt become assets in his hands. Ez’r. of O. Bigelow v. 
Admn'rs. of E. Bigelow, 4 Ohio Rep. 147. 

11. A party purchasing land, the patent for which recites that the 
title is derived from an administrator, is bound to take notice 
that the administrator had power to sell. Reeder v. Barr, 4 
Ohio Rep. 458. 


12. A devastavit cannot be tried in a suit against the administra- 
tor and his sureties on his administration bond. [Cited Arch- 
bishop of Canterbury v. Wells, | Salk. 315. 9 Mass. R. 114; 
contra 13 Johns. 437.] Stewart v. Treasurer of Champaign 
County, 4 Ohio Rep. 98. 
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13. Letters of administration, which are originally void for want 
of jurisdiction in the judge of probate by whom they were grant- 
ed, will not become valid by the lapse of twenty years or more, 
and evidence of acts in pais, showing such want of jurisdiction, 
is admissible in any collateral suit brought after the lapse of 
twenty years. Holyoke v. Haskins, 9 Pick. 259. 

EXTORTION UNDER COLOR OF OFFICE. 

Where a bond, with a condition different from that prescribed by 
law, was required from a purser in the navy, with sureties, by 
the secretary of the navy, as the condition of his remaining in 
the office of purser and receiving its emoluments, which was 
accordingly given, such bond was held void, as having been ex- 
torted under color of office. United States v. Tingey, 5 Pet. 129. 

FEME COVERT. See Consiperation, 3. 

FOREIGN ATTACHMENT. See Arracumenr, Foretan. 

FRANCHISE. 

A college founded and established by the regents of a univer- 
sity in a particular place, has not the power to establish a school 
as a branch of such college, and to appoint professors to take 
charge of the same in a place different from that in which the 
college is located; and it was accordingly held, that the estab- 
lishment of Geneva College, located.in the county of Ontario, 
of a medical school in the city of New York, called ‘The Rut- 
gers Medical Faculty of Geneva College,’ and the appointment 
of professors to take charge of the same, was the usurpation of 
a franchise, for which an information in the nature of a quo 

_warranto might be filed. The People v. The Trustees of 
Geneva College, 5 Wend. 211. 

FRAUDS, Statute of. 

1. Possession of land taken by the vendee and continued for up- 
wards of eight years, although not provided for by the contract, 
is an act of part performance, taking a case out of the statute, 
if it satisfactorily appear that such possession was in pursuance 
of the contract. Harris v. Knickerbacker, 5 Wend. 638. 

2. A contract for the sale of a boatload of wheat, to be delivered 
at a subsequent day, is within the statute of frauds; where no 
part of the wheat is delivered at the time, no earnest is paid, 
and no note or memorandum in writing of the bargain made. 
Jackson v. Covert’s Administrators, 5 Wend 139. 

3. On a valid contract for the sale and delivery of a large quan- 
tity of wheat, a delivery of part, and a readiness to deliver the 
residue prevented by the defendant, will entitle the plantiff to 
recover the difference in value of the whole quantity, between 
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the contract price and the actual proceeds of the wheat, in- 
cluding charges. Jb. 


. Where A had contracted to build a house for B, to be paid for 


when finished, and had refused to go on and perform the con- 
tract, because B, after the materials were collected and the 
building framed, had absconded, was induced to proceed and 
finish the building upon the representation of C, that he had 
purchased the interest of B in the work, and upon his promise 
that he would pay A, it was held that the promise of C was an 
original undertaking, and not within the statute of frauds. 
King v. Despard, 5 Wend. 277. 


See ConsiperatTion, 4. 


FRAUD. 


1. 


2. 


The holder of a recorded mortgage does not act fraudulently 
if he prepare a second mortgage, and remain silent concerning 
his own. Paine v. French, 4 Ohio Rep. 320. 

A bill by a purchaser of mortgaged premises from the mort- 
gagor, against the mortgagee to redeem, charges that the mort- 
gagee fraudulently looked on and saw the purchaser from the 
mortgagor, make large improvements, and did not disclose his 
title. Such charge of fraud must be answered — the bill is not 
bad on demurrer. Carter v. Longworth, 4 Ohio Rep. 385. 


FRAUDULENT CONVEYANCE. 


1. 


29 


_ A stipulation that the vender, who conveys land in payment of 


a debt, pending a suit, may repurchase in twelve months, at the 
option of the vendee, is not, of itself, evidence of a secret trust. 
Burr v. Hatch, 3 Ohio Rep. 536. 

A family settlement, i. e. a conveyance by a parent of all his 
real estate to a daughter, for the benefit of herself and her 
brothers and sisters, made bona fide, will not be set aside, in 
favor of a creditor at the time of the conveyance, by whose 
advice and procurement the settlement was made; the creditor 
having at the time ample security for the moneys due to him by 
mortgages upon specific portions of the estate, but which, after 
a lapse of ten years, proved insufficient, at a forced sale, to sat- 
isfy his demands. Pell v. Tredwell, 5 Wend. 661. 

Whether an action at law will lie by a vendee against a vendor 
for a fraudulent representation as to the title to land, where the 
vendee accepts a deed without warranty, and is subsequently 
evicted by the true owner? Quere. Leonard y. Pitney, 5 
Wend. 30. 


. The action, at all events, must be brought within six years 


after the representation ; ignorance in the vendee of the defect 
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of title, and fraudulent concealment, on the part of the vendor, 
of such defect until within six years before suit brought, is no 
answer to a plea of the statute of limitations. Jb. 

5. A subsequent sale, without notice, of property, by a person who 
had made a voluntary conveyance, is presumptive evidence of 
fraud, which throws on those claiming under the voluntary con- 
veyance, the burden of proving it to have been made bona fide. 
Cathcart v. Robinson, 5 Pet. 281. 

6. The modern English decisions making it conclusive evidence 
of fraud, are not binding on us. Jb. 

See Action, 9. 

GUARANTY. See Bitts or Excuanece; Lerrer or Crepir. 

HEARSAY EVIDENCE. 

Hearsay testimony is competent to prove the death of a person. 
Scott v. Madison, 5 Pet. 81. 

IMPRISONMENT FOR DEBT. See Sartisraction. 

INDEMNITY. 

Where merchants in this country gave a written engagement to 
their agents at Havana, to save them harmless from all costs, 
damages and expenses, which might arise in consequence of 
any law suit which then was or might be brought against them 
for the recovery of freight or average on the cargo of a certain 
ship, it was held that the agents were entitled to recover for 
moneys which they were obliged to pay in consequence of legal 
proceedings on an award made previous to obtaining the writ- 
ten engagement ; the award being made in February, and the 
engagement in August, 1815. Hill v. Packard, 5 Wend. 375. 

INDICTMENT. 

1. In an indictment for perjury, committed in the taking of an 
oath by an insolvent, on presenting his petition for a discharge, 
it is not necessary to set forth more than the substance of the 
oath. The People v. Warner, 5 Wend. 271. 

. An indictment for stealing bank bills is bad, unless it avers 
that the accused, at the time of the theft, knew the bills to be 
bank bills. Gatewood v. State of Ohio, 4 Ohio Rep. 386. 

3. If one discharges a gun with knowledge and warning that 
the report will affect injuriously the health of a sick person in 
the neighborhood, and such effect is produced by the discharge, 
he is guilty of an indictable offence. Commonwealth v. Wing, 
9 Pick. 1. 

4. An indictment, reciting that an act to incorporate the proprie- 
tors of a bridge required that there should be a draw, and a 
pier on each side of the bridge at the draw, and then alleging 
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that the defendants have neglected to provide a suitable pier 
‘on each side of the said bridge at the said draw, but have left 
the said bridge altogether destitute of any pier at the said draw,’ 
was held to be defective, because it contained no direct aver- 
ment that a bridge had been built. Commonwealth v. Newbury- 
port Bridge, 9 Pick. 142. 


INSURANCE. 


i‘ 


- 
wt 


~! 


The right of the master to sell the vessel as the agent of all 
parties, in cases of extreme necessity, is unquestionable. But 
good faith in the master and an extreme necessity must concur 
to justify the sale. The honest opinion of the master, of the 
necessity of the sale, is not enough ; there must be a necessity 
in fact. Patapsco Ins. Co. v. Southgate, 5 Pet. 621. 


. In an action on a policy of insurance against an incorpor- 


ated company, by the terms of whose act of incorporation 
an assignee of the assured may bring an action on the policy 
in his own name; if the subject insured has been transferred to 
him, it is necessary that the plaintiff aver in his declaration that 
he has become the purchaser or assignee of the subject insured ; 
a general averment that the plaintiff became and was interested 
in the buildings insured, and that the assured transferred all 
his right and interest in the policy to the plaintiff, is not suffi- 
cient. Granger v. The Howard Ins. Co. of New-York, 5 
Wend. 200. 


. A part owner may insure his individual interest in a vessel, 


without specifying that interest. Turner v. Burrows, 5 Wend. 
541. 


. If it clearly appears that the owner who effected insurance, did 


it on joint account, and the language of the policy is for ac- 
count of whom it may concern, or for account of the owners, 
any one having an interest in the vessel insured may claim the 
benefit of the policy; but where the policy contains no words 
importing interest in any other than the person effecting it, 
none but himself can claim the benefit of the policy. 0. 
The principle of the marine insurance, one third new for old, 
is applicable to insurance of steamboats, on the western wa- 
ters. Wallace v. Ohio Ins. Co. 4 Ohio Rep. 242. 


. The necessity which will justify a master of a ship in selling 


her, is one in which he has no opportunity to consult the own- 
ers or insurers, and which leaves him no alternative. Hall v. 


Franklin Ins. Co., 9 Pick. 466. 


. A ship insured at Boston, in December, for one year, and 


owned partly in Boston, but chiefly in New-Orleans, on her 
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voyage from Boston to New Orleans struck on a shoal on the 
coast of Florida on the 18th of February following, but by the 
assistance of wreckers she was got off, and according to a pre- 
vious stipulation insisted on by the wreckers, she proceeded to 
Key West, in order to have the salvage adjusted either by arbi- 
tration or by a judgment of a court of admiralty, the nearest 
court being 300 miles distant. She arrived at Key West on 
February 23d. She did not leak, and she might have remained 
at Key West in safety, until notice of the disaster should have 
been sent to Boston. Notice was sent to the part-owners at 
New Orleans, and one of them arrived at Key West on March 
17th. A survey was then had and the vessel was condemned 
as unworthy of being repaired, and on the 2Ist she was sold. 
The expense of repairing her at Key West, would have ex- 
ceeded fifty per cent.on her value, but at New Orleans or Boston, 
(to either of which ports she might have proceeded, and in 
fact, after the sale, she did proceed to Boston, with the same 
master,) the expense would have been less than fifty per cent. 
It was held, that the sale was not necessary, and that the in- 
surers were not affected by it. Jb. 


. The voyage from Key West to a suitable port for making 


repairs, would have been a voyage of necessity, and so protect- 
ed by the policy. Jb. 


9. The expense of repairing a ship at the place where she is 


injured, is not the criterion for determining whether there is a 
constructive total loss, if there are no reasonable means of 
making the repairs at that place, and the ship can be safely 
navigated to a port where the repairs can be made at an expense 
of less than fifty per cent. on the value of the ship; but in such 
case it is the duty of the master to proceed to such port to 
make the repairs. Jb. 

). The assured cannot abandon on the ground of imminent 
danger of a total loss: As if a ship, having sustained damage, 
is abandoned while on her way to a port to repair, the aban- 
donment will have no effect in case she shall arrive and the 
repairs shall cost less than fifty per cent. on her value. Jb. 


See Trust, 1, 2. 
INTEREST. 
1. 


In an action to recover interest due on a contract, distinct 
from the principal, the interest due is recoverable with interest. 
Watkinson v. Root, 4 Ohio Rep. 373. 

Where an agent, having received money, unreasonably neglects 
to inform his employer of it, he is liable for interest from the 
VOL. VI.—NO, XII. 46 
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time when he ought to have given information. Dodge v. Per- 
kins, 9 Pick. 368. 

See Morreaee, 2. 

JUDGE. ‘ 

A judge who issues a warrant under the statute authorizing sum- 
mary proceedings against tenants, who hold over, to dispossess 
a person, without having jurisdiction of the matter, is a tres- 
passer, and an action lies against him by the person dispossessed, 
although such person came illegally into possession. Evertson 
v. Sutton, 5 Wend. 281. 

JUDGMENT. 

1. A judgment is not discharged by a commitment on a capias ad 
satisfaciendum, if the defendant escape from prison, or is dis- 
charged therefrom by operation of law. Taylor v. Thompson, 
5 Pet. 359. 

2. In Maryland where a judgment is a lien upon the property of 
the debtor, held that a commitment of the debtor to prison, 
from which he escaped, on a capias ad satisfaciendum issued on 


such judgment, was no release of such lien. Jb. 
See Orpnan’s Court. 


JUDGMENT, Arrest of. 
After a verdict for the plaintiff, which he applies to one only of 
several counts, judgment will not be arrested on the ground that 


such count is repugnant to other counts. White v. Snell, 9 
Pick. 16. 


JUDGMENT, Foreign. 

1. To an action of debt on a judgment rendered in a sister state, 
commenced by attachment of goods, &c. a defendant may plead 
in bar of a recovery, that no process was ever served upon him 
in the suit in which the judgment was rendered, and that he 
never appeared thereto in person or by attorney, notwithstanding 
that in the record it is averred that the defendant appeared to 
the suit. Starbuck v. Murray, 5 Wend. 148. 

. It is not a good plea in such action that the defendant, at the 
time of the commencement of the suit in such sister state, was, 
and ever since had been, an inhabitant and resident of another 
state, and that he was not, during all the time aforesaid, within 
the state where the judgment was rendered. Jb. 

3. If the jurisdiction of the court, as to the subject matter or per- 
son, is not impeached, the record of such judgment is entitled to 
full faith and credit. Ib. 

4. And such plea is equivalent to a denial of appearance in per- 
son or by attorney. Holbrook v. Murray, 5 Wend. 161 


ri) 











1831.] Digest of Recent Decisions. 367 


5. In an action against several on such judgment, who sever in 
their defence, if the plea of one be adjudged good, and the 
judgment as to him be pronounced void, it is void as to all the 
defendants. Ib. 

6. A lien on land is not discharged as against a subsequent purchas- 
er by a levy on chattels released by mutual consent. Ford v. 
Skinner, 4 Ohio Rep. 383. 

See Sarisraction. 

JURISDICTION of the D. C. of U.S. 

The District Court of the United States for Alabama has no juris- 
diction of suits instituted by the bank of the United States. 
United States Bank v. Martin, 5 Pet. 479. 

JURISDICTION of the S. C. of the U. S. 

1. Is the ordinance of 1787, for the government of the Northwest 
territory, to be considered an act of Congress within the 25th 
section of the Judiciary act, so as to give jurisdiction to this 
court? Quere. Mernard v. Aspasia, 5 Pet. 515. 

2. The general provisions as to the rights of property contained 
in it, cannot give such jurisdiction. Jb. 

3. The title of the party must arise under the act of Congress ; it 
is not enough that a right previously existing is not taken away 
by such act, to give jurisdiction within the 25th section. 10. 

4. The court will not take jurisdiction, under the twenty-fifth sec- 
tion of the Judiciary Act, unless the case, as stated in the 
record, is brought within the provisions of that section. Fisher 
v. Cockerell, 5 Pet. 256. 

5. In cases at common law, no paper will be considered by the 
court as a part of the record, unless it is made so by the plead- 
ings, or by some opinion of the court, referring to it. 0. 

6. Thus where the plaintiff obtained judgment in an action of 
ejectment in the Union Court in Kentucky, on which hab. fac. 
possessionem was awarded, and afterwards on motion of the de- 
fendant commissioners were appointed to assess the value of 
the improvements according to the law of that state, who re- 
ported, and judgment was given against the plaintiff for the 
amount so reported, and afterwards the plaintiff moved to have 
the proceedings of the commissioners quashed, which being re- 
fused, he excepted and appealed to the court of appeals of that 
state, and among the erfors assigned by the plaintiff on such 
appeal was the following, ‘The plaintiff deriving title from 
Virginia, the act or acts of the State of Kentucky, on which 
this court has founded its opinion, is repugnant, as to the com- 
pact with Virginia, therefore void as to this case, being against 
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the constitution of the United States,’ and on the hearing of the 
appeal the judgment of the Union Court of Kentucky was 
affirmed — which judgment is brought before this court by writ 
of error. The clerk of the court in Kentucky certified that 
certain documents were read at the trial, and among them is 
the patent, on which the plaintiff relies to show he claimed title 
from Virginia. Held that this court cannot take jurisdiction 
in this case, it not appearing on the record that he claimed title 
to the land from Virginia. The certificate of the clerk, that the 
patent was used at the trial, does not make it a part of the 
record. Jb. Baldwin J. dissenting. 

The patent ought to have been made expressly the foundation 
of his motion to quash the proceedings of the commissioners in 
the court below, and thus a title derived from Virginia would 
have been spread upon the record. Jb. 


See ADMIRALTY. 
JURY. 


1. 


(o) 


A juror having said, upon the voir dire, that from what he had read 
in the newspapers, his prejudices were against the prisoner, but 
that he had no definite opinion, and that he should be governed 
by the evidence, the prisoner was allowed to challenge him for 
cause. Commonwealth v. Knapp, 9 Pick. 496. 


. A juror having said, on the voir dire, that he had formed an 


opinion from what he had heard, was asked if he had formed 
such an opinion as incapacitated him from giving an impartial 
verdict ; he replied, that be did not know how much he might 
be influenced by his preconceived opinion. This was allowed 
as a cause for challenge. Jb. 


. On a trial for murder, the jury, upon their own request, second- 


ed by the wish of the counsel on both sides and the consent of 
the prisoner, were permitted to view the place where the mur- 
der was committed, and to take with them plans which had 
been exhibited and explained in court, but no person was 
allowed to speak to them while taking the view. Jb. 


LAKES. See Rivers, 2. 
LANDLORD AND TENANT. 


1. 


The purchase by a tenant of an adverse title, or a disclaimer 
of his tenure in any other way, makes his possession adverse 
so far that he may obtain a title by adverse possession if he 
remains during the term prescribed by the statute of limitations, 
but no farther. He cannot contest his landlord’s title to pos- 
session, or defend himself by any claim or title adverse to his 
landlord, during the time the statute has to run. Peyton v. 
Stith, 5 Pet. 493. 
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2. Before he can set up such title he must be out of possession, 
unless it is legalized by time. Jb. 
3. This applies in equity as well as at law. Jb. 


LAND TITLES. See Seizin. 


LAW AND FACT. 

1. Ignorance of the law signifies ignorance of the law of one’s 
own country. Haven v. Foster, 9 Pick. 112. 

2. Ignorance of thé law of a foreign government is ignorance of 
fact. Ib. 

3. In this respect the laws of other states in the Union are foreign 
laws. Ib. 

LEASE. 

The assignee of a lessor of a term for years may maintain an 
action of debt for the rent against the assignee of the lessee. 
Howland vy. Coffin, 9 Pick. 52. 

LETTER OF CREDIT. 

1. When a merchant acts upon the faith of a letter of credit, if 
he would hold the writer of such letter responsible upon it, he 
must give him notice of his having so acted. Edmonston v. 
Drake, 5 Pet. 637. 

2. Where a person has become responsible to a third person for 
the performance by another of a particular contract, any mate- 
rial alteration in such contract, without his consent, will release 
him from his responsibility. Jb. 

3. A change in the mode or place of payment, if made without 
his consent, would discharge him. Jd. 

4. Mr. Robson, of Charleston, being about to proceed to the 
Havana for the purpose of making a speculation in coffee, Mr. 
Edmonston gave him the following letter of credit, addressed 
to Messrs. Castillo and Black of that place: ‘The present is 
intended as a letter of credit in favor of J. & T. Robson, to 
the amount of 40 or $50,000, which sum they may wish to 
invest through you in the purchase of the produce of your 
island. Whatever engagements they may enter into, will be 
punctually attended to.’ On Mr. Robson’s arrival there, the 
house to whom the letter was addressed, being unable to attend 
to the business, introduced him to Messrs. D & M, who on the 
faith of the letter, which was shown to them, made a contract 
with Mr. Robson for the shipment of a large quantity of coffee, 
and it was agreed that they should draw on New York for their 
reimbursement ; of all’ which they advised Mr. Edmonston, 
who approved it. Messrs. D & M accordingly made the ship- 
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ments and drew bills upon New York for a part of the ship- 
ments, which were paid; but in consequence of some change 
in the rate of exchange, they drew on London for the balance, 
of which they immediately advised the Messrs. Robson, who 
approved of the change. No notice of this however was given 
to Mr. Edmonston; the bills on London were not paid. Held 
that Mr. Edmonston was not liable. Jb. 

5. A general letter of credit creates no obligation in favor of 
persons to whom such letter was never shown. McClung v. 
Means, 4 Ohio Rep. 197. 

LIEN. See Seaman’s Waces; Suips. 

LIMITATIONS, Statute of. 

1. The statute of limitations is no bar to a recovery in an action 
of assumpsit by an executor, although more than six years have 
elapsed after the cause of action accrued before suit brought, 
if it be shown that a suit for the same cause of action was 
prosecuted by the testator within six years after the accruing of 
the same, and that such suit abated by the death of the testator. 
Schermerhorn v. Schermerhorn, 5 Wend. 513. 

2. The running of the statute of limitation, is interrupted by the 
parties submitting a question of boundary to arbitration. Hunt 
v. Guilford, 4 Ohio Rep. 310. 

3. The statute of limitations begins to run when the injurious act 
complained of is committed, though the injury is subsequent 
and consequential. Kerns v. Schoonmaker, 4 Ohio Rep. 332. 

4. The limitation act of the state of Kentucky, known by the 
name of the seven years law, is not a violation of the seventh 
article of the compact between Kentucky and Virginia, which 
declares ‘all private rights and interests of lands within the 
said district of Kentucky, derived from the laws of Virginia, 
prior to the separation, shall remain valid and secure under the 
laws of the proposed state, and shall be determined by the 
laws now existing in this state (Virginia).’ Hawkins v. Bar- 
ney, 5 Pet. 457. 

5. Any course of legislation by Kentucky, sanctioned by the 
principles and practice of Virginia, is to be regarded as a com- 
pliance with such compact. Jb. 

6. A statute of limitations may be set up in defence in equity, as 
well as at law. Lewis v. Marshall, 5 Pet. 471. 

7. The statute of limitation of Kentucky, under which adverse 
possession may be set up, prescribes the limitation of twenty 
years, within which suit must be brought, but provides, ‘ that if 
any person or persons entitled to such writ or writs, or title of 
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entry, shall be or were under the age of twenty-one years, feme 
covert, non compos mentis, imprisoned, or not within the com- 
monwealth at the time such right accrued or came to them, 
every such person, his or her heirsy shall and may, notwith- 
standing the said twenty years are or shall be expired, bring or 
maintain his action, or make his entry within ten years, next 
after such disabilities removed, or death of the person so dis- 
abled, and not afterwards.’ Held under this provision, that if 
land descended to an heir, before a cause of action had accrued 
by an adverse possession, the statute would not operate as to him 
until he came within the statute. That if a cause of action 
accrued by such a possession during the life time of the ances- 
tor, the heir would be limited to ten years from the death of his 
ancestor for the assertion of hisclaim. Jb. 

8. dn the case ofa joint and several note made by two promisors, 
a partial payment made within six years by the administrator of 
one of them, will not take the note out of the statute of limita- 
tions as against the surviving promisor. Hathaway v. Haskell, 
9 Pick. 42. 

9. Actual fraud discovered (or which the plaintiff had the means 
of discovering) more than six years before the commencement 
of a bill in equity, will not take the case out of the statute of 
limitations. Jb. 

10. The statute of limitations begins to run from the date of a 
promissory note payable inmoney on demand. Little v. Blunt, 
9 Pick. 488. 

11. But where an action will not lie without a previous demand, 
as on a promise to deliver goods or perform some service on 
demand, the statute begins to run from the time of making the 
demand. Jb. 

12. A new promise made to the holder of a note, will enure to 
the benefit of a subsequent endorsee. Jb. 

LOCAL LAW. 

The construction, given by the Supreme Court of a state, to a 
will devising real property situated in such state, as a rule of 
property, is binding in the,courts of the United States. Hen- 
derson and wife v. Griffin, 5 Pet. 154. 

MANDAMUS. 

It is a sufficient return to a mandamus to sign a bill of exceptions, 
that the facts are not truly set forth. State of Ohio v.. Todd, 
4 Ohio Rep. 351. 

See Supreme Court. 


MASTER. Sce Sures. 
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MILL. 

1. If the plaintiff owns a mill on one side of a river, and the de- 
fendant a mill on the other side, with a dam in common, and 
each is entitled to the Water alternately six months in the year ; 
each has a right to repair his own floom at any time of the 
year; more especially where each has a right to the surplus 
water not required by the other’s mill. Boynton v. Reeves, 9 
Pick. 528. 

2. Where such defendant, in order to prevent great injury to both 
parties from an accident occasioned by him in making repairs, 
but without negligence on his part, found it necessary to raise 
the waste gate and remove the flash boards of the plaintiff, it 
was held that he was not liable for the damage. Jb. 

MORTGAGE. 

1. Where the interest of a mortgagor was sold after his deat by 
trustees under order of court, and the purchaser had paid them 
the greater part of the purchase money, and had been put into 
possession of the premises, though no deed had been given 
him because of a defect in the title, and he afterwards paid off 
the mortgage with the consent of the trustee, — the amount so 
paid by him being allowed as a part of the purchase money — 
it was held that he was to be considered as an equitable assignee 
of such mortgage, which would be regarded as a still subsisting 
incumbrance for his protection. Peltz v. Clarke, 5 Pet. 483. 

. Where a previous mortgage is paid, and an assignment obtained 
with the concurrence of the mortgagor, the assignee is entitled to 
interest upon the sum paid, as well upon the interest as the 
principal. Jackson v. Campbell, 5 Wend. 572. 

3. In an action of ejectment by a mortgagee against a mortgagor, 
the latter may set up an eviction under a paramount title in bar 
of a recovery; and although the mortgagor has become a pur- 
chaser under such hostile title, and remains in possession of 
the mortgaged premises, the mortgagee is not entitled to re- 
cover. Jackson v. Marsh, 5 Wend. 44. 

4. The assignment of a debt secured by mortgage, accompanied 
with a delivery of the mortgage deed, is a valid transfer of the 
mortgage. Paine v. French, 4 Ohio Rep. 320. 

NEW TRIAL. 

1. A new trial was refused in a criminal case, where the com- 
plaint was that the judge, although requested, declined to 
charge the jury, there being no dispute as to the law of the 
case; the trial closing so late on Saturday night that, had the 
jury been charged, they must either have been dismissed, or 
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kept together over the Sabbath; and the verdict being fully 
supported by the evidence. The People v. Gray, 5 Wend. 289. 

2. It is no ground for a new trial, that inadmissible evidence was 
rejected, but upon incorrect grounds. Lessee of Ludlow’s 
Heirs v. Park, 4 Ohio Rep. 39. 

3. A verdict will not be set aside, where, on a motion for a non- 
suit, the judge declares the evidence to be sufficient to entitle 
the plaintiff to recover, and charges the jury to find for the 
plaintiff ; if the evidence warrants the verdict. Dean v. Hewitt, 
5 Wend. 257. 

4. In an action on the case to recover damages for the breach of 
a contract, a new trial may be granted because the damages 
found by the jury are too small. Taunton Manufacturing 
Company v. Smith, 9 Pick. 11. 

5. Where a point in a cause is clearly proved by competent evi- 
dence and found by the jury, a new trial will not be granted 
because of the incidental admission of improper and not very 
important evidence tending to prove the same point. Prince 
v. Shepard, 9 Pick. 176. 

NOTICE. 

Where persons covenant as sureties that their principal shall 
sell and account for merchandize entrusted to him, within a 
time specified, it is not necessary in order to maintain an ac- 
tion, that notice of the failure be given to the sureties. Bush 
v. Critchfield, 4 Ohio Rep. 105. 

OFFICER. 

1. A sheriff who levies on property and returns nulla bona, as- 

sumes upon himself the responsibility of proving property out 
of the defendant in the execution, and thus supporting his re- 
turn. Magne v. Seymour, 5 Wend. 309. 

. A ministerial officer is protected in the execution of process, 
whether the same issues from a court of limited or general 
jurisdiction, although such court have not in fact jurisdiction 
in the case ; provided that on the face of the process it appears 
that the court have jurisdiction of the subjéct matter, and noth- 
ing appears in the same to apprise the officer, but that the court 
also has jurisdiction of the person of the party to be affected by 
the process. Savacoul v. Boughton, 5 Wend. 179. 

3. A ministerial officer is justified in executing process regular on 
its face, although the officer issuing such process, be but an 
officer de facto.. Wilcox v. Smith, 5 Wend. 231. 

4, Evidence establishing the fact, that the officer issuing the pro- 
cess, is an officer de facto, is not merely prima facie, that he is 
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an officer de jure ; it is conclusive, for the protection of a min- 
isterial officer required to execute such process. 1b. 


5. To constitute a person an officer de facto, a mere claim to be 
a public officer, and exercising the duties of the office, are not 
sufficient ; there must be some color of right to the office, or an 
acquiescence on the part of the public for such a length of time 
as will authorize the presumption of at least, a colorable elec- 
tion or appointment. Jb. 

See Snerirr. 


ORPHAN’S COURT OF MARYLAND. 

Where the orphan’s court of Maryland, which has authority by the 
laws of that state to revoke letters testamentary in two cases, 
viz, failure to return an inventory, or to account, on the peti- 
tion of the sureties of an executor, (the executor refusing to 
give counter security,) instead of taking the estate from him 
and giving it to his sureties, as the law prescribed, revoked the 
letters testamentary. Whether such judgment of revocation is 
void? Quere. Yeaton v. Lynn, 5 Pet. 230. 

PARTNERS. 

1. Where two persons agreed to burn lime on shares, one to filla 
kiln with stone, and the other to supply wood and burn the kiln ; 
the lime to be equally divided between them, it was held, 
that a technical partnership existed between the parties. Muster 


v. Trumpbour, 5 Wend. 274. 


2. Notwithstanding the partnership, however, an action at law 
may be maintained by one partner against the othery for a bal- 
ance due to him growing out of the partnership transaction, if 
there be but a single item to liquidate. Jb. 

3. In case of a limited copartnership, carried on under the name 
of the acting partner, such acting partner may borrow on the 
credit of the company, in the manner usually practised in such 
copartnerships, notwithstanding any secret restriction on his 
powers in any agreement between the partners, if such restric- 
tion is unknown to the lender. Winship v. Bank of United 
States, 5 Pet.561. Baldwin dis. 

4. This is true in secret as well as avowed partnerships — the 
responsibility of unavowed partners depends on the general 
principles of commercial law, not on the particular stipulations 
between them and the known partner. Jb. Baldwin dis. 

5. Notes offered by such acting partner in the usual course of 
business for the firm, and discounted, if the discount is within 
such business, will hold the copartners, notwithstanding any 
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subsequent misapplication of the money, the holders not being 
privy thereto or to such intention. Jb. Baldwin dis. 

6. In the case of a limited and dormant partnership carried on by 
one of the partners in his individual name, if he borrows money 
representing it to be for the use of the partnership, the dormant 
partners will be liable, without proof on the part of creditor, 
that the money went to the use of the partnership. Alter if he 
borrows without such a representation. Etheridge v. Binney, 
9 Pick. 272. 

PARTY. See Action. 

PATENT. 

Where a patent for a tract of land was issued, which described 
the exterior bounds of the whole, after which were the words 
following, to wit, ‘ including within the said bounds 522 acres 
entered for John Preston, 425 acres for Wm. Garrard: both 
claims have been excluded in the calculation of the plat with 
its appurtenances ’ — Held to pass a legal title to the land not 
excluded. Scott v. Madison, 5 Pet. 81. 

PAYMENT. 

1. A promissory note taken by express agreement in payment of 
a judgment, is an extinguishment of the precedent debt. The 
New York State Bank v. Fletcher, 5 Wend. 85. 

2. Where the cashier of a bank, on a note holden by the bank 
falling due, accepted a check of a third person for part of the 
amount, and a new note for the balance, and delivered up the 
old note, it was held, on the check being dishonored, that an 
action might be maintained on the original note against the 
maker to recover the amount of the check; and that the mere 
fact of delivering up the old note, was not evidence that the 
check and the new note were received in payment. Olcott v. 
Rathbone, 5 Wend. 490. 

3. Where, however, the suit was brought in the name of the 
cashier, and there was no evidence that the note had been 
transferred to him, or that the suit was instituted in his name 
by the direction of the bank, it was holden that there could be 
no recovery. Ib. 

PLEADING. 

1. A disability in the plaintiff to maintain an action, which arises 
after action brought, must be specialiy pleaded, and cannot be 
given in evidence under the general issue ; aliter, of a disability 
existing at the time of action brought. Yeaton v. Lynn, 5 
Pet 231. 

2. Thus where an action was brought by an executor, to which 
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the general issue was pleaded, and afterwards the letters testa- 
mentary were revoked, and a trial was had at a subsequent 
term on the general issue, it was held that no evidence could 
be given of such revocation — that the defendant, not having 
brought such defence before the court by a plea, puis darrein 
continuance, is to be considered as having waived it and rested 
his cause on the general issue. Jb. 

3. A fact which destroys the action, if it cannot be pleaded in 
bar, cannot be given in evidence on a plea in bar, to which it 
has no relation. Jb. 


4. Where in an action of covenant on a charter party, by which 
a brig was let to the defendant, and for the use of which he 
was to pay at certain periods, the declaration set out the cov- 
enants and averred performance on the part of the plaintiffs, 
and assigned as a breach on the part of the defendant non-pay- 
ment of a sum due, to which defendant pleaded that he had 
paid to the plaintiff all and every such sums of money as were 
become due and payable according to the true intent and 
meaning of the articles of agreement ; the plea was held to be 
bad as being too general. Simonton v. Winter, 5 Pet. 141. 

. If matter is not well pleaded, and is no answer to the breach 
assigned in the declaration, it cannot be considered as an admis- 
sion of the cause of action stated in the declaration. Jb. 

6. Plea, justifying entering plaintiff’s close and carrying away 
stone, because required to construct the national road, is bad, 
unless it set out properly all the facts that are requisite to bring 
the case within the act of Congress. Fulton v. Monahan, 4 
Ohio Rep. 426. 

7. Where the declaration refers to an ordinance of a city corpo- 
ration, as the foundation of the plaintiff’s title, such ordinance 
must be set out at large. Cincinnati Water Co. v. City of 
Cincinnati, 4 Ohio Rep. 446. 

POWER. 

1. Power given to an executor to sell land, when in his opinion, 
sale can be made to good advantage, and proceeds devised, to 
be distributed to children as they come of age, is a power con- 
nected with an interest, and the executor is entitled to the pos- 
session of the land. Dabney v. Manning, 3 Ohio Rep. 324. 

2. A power of attorney ‘to sell, dispose of, contract, and bargain 
for certain land, &c. and to execute deeds, contracts and bargains 
for the sale of the same,’ would not authorize the relinquishment 
of such land to the state under an act of such state, which 
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allowed persons holding land subject to taxes, &c. to relinquish 
to the state. Clarke v. Courtney, 5 Pet. 319. 

See Cuancery, 10. 

POWER OF ATTORNEY. 

1. A deed made by an attorney, in which he as such attorney 
conveys the land of his principal, and to which he signs his 
own name, is not the deed of the principal. Jb. 

2. A deed to two constituting them ‘the lawful attorney or attor- 
neys’ of the constituent, gives them a several and joint authority. 
Greenleaf v. Bibbs, 5 Pet. 138. 

PRINCIPAL AND AGENT. 

1. A boatman on the canals, employed in the transportation of pro- 
perty, is a common carrier, and has no right to sell any article 
sent by him to market without express authority given by the 
owner. Where, therefore, a purchase of wood sent to market, 
was made from a boatman, the owners were held entitled to 
recover for the same in an action of trover. Arnold v. Fassett, 
5 Wend. 32. 

. Where the maker of a promissory note sent bills of a certain 
bank to the payee, with instructions to the messenger to see 
that the amount was endorsed on the note, or take a receipt, 
and the payee took the bills and gave a receipt by which he 
promised to endorse the amount or return the bills when called 
for, and the next day, and before the maker had notice of this 
conditional receipt, the bank failed, it was held, that the taking 
of the bills was a payment pro tanto, the messenger being a 
special agent and having exceeded his authority in taking a 
conditional receipt. Snow v. Perry, 9 Pick. 539. 
PRINCIPAL AND SURETY. 

1. Where the principal was released from prison by authority of 
a special act of Congress, which provided that any property he 
might subsequently acquire should be liable to be taken in the 
same manner as if he had not been imprisoned and discharged, 
it was held that such discharge of the principal did not release 
the surety. Hunter v. United States, 5 Pet. 185. 

2. A surety, who pays the debt of his principal, is entitled to be 
substituted in the place of the creditor, as to all the means 
possessed by him to enforce payment against the principal 
debtor; but the surety of a surety, though compelled to pay 
the creditor, is not entitled to be substituted in the place of 
such creditor for the purpose of enforcing the payment against 
the principal debtor, if such debtor has paid his immediate 
surety. New York State Bank v. Fletcher, 5 Wend. 85. 
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3. An agreement without consideration by a creditor with the 
principal debtor, enlarging the time of payment of a note 
does not discharge the surety to such note; so held ‘on 
demurrer toa plea, by the surety, avering that at the time 
when the note became due, the principal was able and ready 
to pay, and would have paid the note had the time of payment 
not been extended, and that after the note fell due, the prin- 
cipal became insolvent. Reynolds v. Ward, 5 Wend. 501. 

4. Principal and surety make an obligation on which the princi- 

pal being arrested, the plaintiff becomes his special bail, and 

was subsequently compelled to pay the debt. Held, that he 

cannot recover any part thereof from the surety. Smith v. 

Bing, 3 Ohio Rep. 41. 

. A Surety for making improvements, not bound when plaintiff 
by his own act prevents them from being made. Trustees of 
Section 16 v. Miller, 3 Ohio, Rep. 261. 

. An execution creditor against principal and surety, by releasing 
property of principal taken in execution, loses his redress against 
surety. Dizon v. Ewing’s Administrators, 3 Ohio Rep. 
802. 

See Surery. 

PRIORITY OF THE UNITED STATES. 

1. The right of priority for payment of their debts belonging to 
the United States, passes to an individual, who, as surety, has 
paid a debt tothe government. Hunter v. U. States, 5 Pet. 183. 

2. Where judgment had been recovered by the United States 
against one Smith, who had previous to such judgment, filed 
his petition for the benefit of the insolvent law, in Rhode Island, 
but did not make an assignment of his property till after the 
recovery of such judgment, and a sum of money was after- 
wards recovered by the assignees of Smith, of the assignees of 
Crary, for whom Smith had been obliged to pay certain custom 
house bonds, which money had been obtained by the assignees 
of Crary, under the Florida Treaty; it was holden that the 
United States had a priority of claim for their debt upon 
the assignees of Smith, for the money so received by them. 
The fact of its being contingent at the time of the assignment, 
it having been subsequently reduced to possession, does not 
destroy such right. Jb. 

PROMISSORY NOTE. See Bitts or Excuanee, &c.; En- 
DORSERS. 

RELEASE. 

1. An instrument containing mutual releases, and a covenant by 
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one party to the other to pay the half of what might be recov- 
ered in a suit then pending, brought by the covenantor against 
a third party, will not be set aside on the allegation that the 
accounts between the parties were at the time open and unset- 
tled, and that it had been since discovered that a large balance 
was due to the party covenanting. Releases executed to avoid 
the necessity of investigating old accounts, and where the right 
is doubtful, will not be disturbed unless fraud, or palpable and 
gross mistake is shown. Wood v. Young, 5 Wend. 620. 

2. Nor will the accounts between the parties be overhauled for 
the purpose of showing that the covenant was without consid- 
eration, and therefore void ; it will be considered all as one 
transaction, founded on one and the same consideration, a 
general and final adjustment of all claims aud controversies 
between the parties. 16. 

RIVERS. 

1. The state has not the right, without making compensation, to 
destroy the property of individuals situate upon rivers above tide 
water, in making waters navigable which are not so by nature, 
or in appropriating such waters to the public use by artificial 
erections or improvements. Per Chancellor Walworth and Sen- 
ator Allen. Canal Commissioners v. The People, 5 Wend. 423. 

2. The principle of the common law extending grants, usque 
ad filum aqua, is not sufficiently vroad to embrace our large fresh 
water lakes ; as to those our local law assigns the shores down 
to ordinary low water mark to the riparian owners, and the 
beds of the lakes with the islands therein to the public. Per 
Chancellor Walworth. Jb. 

3. The rule of the common law extending grants, on the shores 
of rivers above the flow and reflow of the tide usque ad filum aque, 
does not apply to our large fresh water rivers; at all events, a 
patent bounded on a river navigable above tide water, passes 
no interest to the patentee in the bed of the river as against the 
state. Per Senator Beardsley. Jb. 

4. Owners of lands situate on the banks of navigable streams 
running through the state, are also owners of the beds of the 
rivers to the middle of the stream, as at common law. Gavit’s 
Administrators v. Chambers, 3 Ohio Rep. 496. 

See Deen. 

RULES OF COURT. 

1. Rules of court cannot control the rights of parties in matters 
of evidence admissible by the general principles of law. Pat- 
terson v. Winn 5 Pet. 243. Johnson dissenting. 
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Thus where preliminary proof of the lossof a deed was given, 
sufficient, according to the rules of evidence at common law, 
to let in secondary proof, but such secondary proof was refused 
on the ground that the affidavit of the plaintiff did not comply 
with the rule of court— Held it was not competent for the 
court to exclude it by its own rule. Jb. Johnson dissenting. 


The plaintiff's affidavit in this case was made previous to the 


passing of the rule, though this does not seem to be relied on. 


SALE AND DELIVERY. 
1. 


Where manufacturers in the country sent an order to mer- 
chants in the city for a quantity of plough castings, to be for- 
warded on the canal, only a part of which were forwarded, and 
those by land carriage, by means whereof the expense of trans- 
portation was greatly increased, it was held, in an action for 
the price of those sent, that the plaintiffs were not entitled to 
recover without showing an acceptance of the goods by the 
defendants. Corning v. Colt, 5 Wend. 253. 

If the goods had actually come to the possession of the defend- 
ants, or if a bill specifying the quantity and description of the 
articles sent had actually been received by them, it seems they 
would have been held liable, unless they had given notice to 
the plaintiffs of their refusal to accept the goods, either on ac- 
count of the deficiency in the quantity, or of the increased ex- 
pense of transportation. 1b. 

Where a party contracts to deliver portable articles of property 
on or before a certain day, and no place is specified for the de- 
livery, the law fixes the place of delivery; and parol evidence 
of an agreement at or about the time of the making of the con- 
tract, designating the place of delivery, is inadmissible. La 
Farge v. Rickert, 5 Wend. 187. 


. Where a vessel is sold while at sea, it is sufficient for the ven- 


dee, in order to maintain his title against a subsequent purchaser 
or attaching creditor, to take possession of her without any 
unreasonable delay after her arrival. Joy v. Sears, 9 Pick. 4. 


. A certificate signed by C, that he had purchased one quarter 


of a vessel of H, is not conclusive evidence of a sale to C, and 
the property is not transferred to him, if it was understood by 
the parties at the time the certificate was given, that a bill 
of sale was to be given in order to complete C’s title. Higgins 
v. Chessman, 9 Pick. 7. 

A mare belonging to G was in the livery stable of S, who had 
a lien on her for keeping, and G having sold her to the plaintiff, 
G and the plaintiff both, on the day of the sale, wrote to S in- 
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forming him of it, and requesting him to keep her for the plain- 
tiff after that time ; which letters were duly received by S. A 
few days after the receipt of the letters, the mare was attached 
as the property of G, S in the mean time not having written to 
G or the plaintiff, but being ready to deliver her up to the plain- 
tiff at any time. When the mare was attached, S refused to let 
the officer take her, unless he would pay the claim which he 
had for her keeping, which the officer accordingly paid. In an 
action of trover brought by the plaintiff against the attaching 
officer, held, that the property passed not only as between G 
and the plaintiff, but as against G’s creditors, and therefore that 
the action might be maintained; held also, that in this action 
the amount paid by the officer to remove §’s lien was not to be 
deducted from the value of the mare, in ascertaining the dama- 
ges, as this was a claim against G, not against the plaintiff. 
Tuxworth v. Moore, 9 Pick. 347. 


. The plaintiff's intestate contracted to make a wagon for the 


defendant, to be delivered in the spring of 1827 and to be paid 
for in mutton ; which the defendant furnished according to the 
contract. Wheels were selected by the defendant at the intes- 
tate’s shop, but it was not proved that they were used for the 
wagon. Before the intestate’s death, which was in May, 1828, 
the wagon was set up in the yard by his dwelling-house, and his 
son, who attended to his business during his last illness, painted 
it once before and once after his death. A few days before his 
death, the intestate gave the defendant notice that the wagon 
was ready, and that he could take it away when he pleased. 
In November 1827 the defendant put his account for the mut- 
ton into the hands of an attorney for collection, with directions 
to receive the wagon. ‘The wagon not being ready when the 
attorney demanded it, he commenced an action on the account, 
which he told the intestate should be discontinued if he would 
deliver the wagon. ‘The intestate’s estate was insolvent, and 
in November 1828, the attorney, without any directions from 
the defendant, and not knowing that he had taken the wagon, 
presented the account for the.mutton, to the commissioners of 
insolvency, and it was allowed by them. The suit against the 
intestate was discontinued in 1829. It was held, that the prop- 
erty in the wagon had not vested in the defendant, and that he 
was liable to the administrator in trover. Bennett v. Platt, 9 


Pick. 558. 


SATISFACTION. 


Taking the defendant’s body on execution, or a levy on his pro- 
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perty, is a satisfaction of the judgment. Cass v. Adams, 3 
Ohio Rep. 224. 

SEAL. See AmenpMent, I. 

SEAMEN’S WAGES. 

1. Where seamen ship for a particular voyage, and the vessel. de- 
viates from such voyage, with the consent and privity of the 
owners, but contrary to the wishes of the seamen, for the pur- 
pose of engaging in an illicit trade, and by reason thereof the 
seamen are seized and imprisoned in a foreign country, they 
are entitled to full wages from the time of their shipping on the 
voyage, to the time of their return to the United States, de- 
ducting their advance wages and whatever they have earned 
(if any) in any intermediate employment. Shepard v. Taylor, 
5 Pet. 711. 

2. Seamen have a lien for their wages, where restitution in value 
is made for a vessel, in the same manner, as if it had been spe- 
cifically restored, and may pursue the proceeds, wherever they 
can trace them. Jb. 

3. Certain seamen in August, 1806, shipped on board of a 
vessel for a voyage from Baltimore to the Northwest coast, 
thence to Canton, and thence back again to Baltimore, and the 
vessel with the consent and privity of the owners, but contrary 
to the wish of the seamen, deviated from such voyage, and pro- 
ceeded to Conception Bay, on the coast of Chili, for the purpose 
of carrying on an illicit trade there, where she was seized and 
condemned by the Spanish authorities, and the crew were impris- 
oned for a great length of time ; and afterwards the crew effected 
their escape and arrived in the United States in December, 
1810, when they immediately filed a libel against the owners. 
Some testimony was taken, but no further proceedings were 
had till October 1818, when an amended libel, with the addi- 
tional allegation, that the owners had received the whole or a 
part of the proceeds of the cargo, was filed —in 1819 the own- 
ers, whowowned the cargo also, failed, and assigned all their 
interest in the proceeds of ship and cargo to different persons 
to secure debts antecedently due. Before these assignments, in 
June 1815, the owners obtained an order from the King of 
Spain for the restitution of ship and cargo, but no restitution 
having been made, the assignees laid their claim before the 
commissioners under the Florida treaty, by whom compensation 
was awarded in 1824 for ship, freight, and cargo, separately, 
which was subsequently received by the assignees — in 1825 
the libellants filed a new libel against the owners and their 
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assignees, alleging the award and receipt of the money by the 
assignees — it was held, 

First, That the seamen were entitled to full wages from the time 
of their shipping on the voyage to the time of their return to the 
United States, deducting their advance wages and whatever 
they had earned (if any) in any intermediate employment. 

Secondly, That they had a lien upon the proceeds of the ship, in 
the hands of the assignees, for their wages. 

Thirdly, That in this case, they had also aclaim upon the freight- 
money in the hands of the assignees, the assignments having been 
taken as mere securities for antecedent debts, and there being 
constructive notice, in the facts of the case, of the claims of 
the seamen, at the time of the assignments. 

SEIZIN. 

A patent of unimproved lands, no part of which was in the pos- 
session of any one at the time it issued, gives legal seizin and 
constructive possession of all the land within the survey. Pey- 
ton v. Steth, 5 Pet. 487. 





SET-OFF. 
Where credit has been obtained upon an agreement to pay and 
i take up certain notes, as they become due, the notes are not 


taken up, and suit is brought upon the credit ; the liability on 
the agreement cannot be used as a set-off. Colvin v. Carter, 4 
Ohio Rep. 386. 

SHERIFF. 

1. A sheriff sells land on execution to one who refuses to pay the 
money. Held that the sheriff is not bound to make himself 
liable by returning an actual sale. Bisbee’s Lessee v. Hall, 3 
Ohio Rep. 464. 

2. Before the act of February, 1824, where a sheriff in office levied 
upon lands, a sale by the same individual, upon a vendi issued 
to him, when out of office was valid. Fowble v. Rayberg, 4 
Ohio Rep. 55. 

3. Sale of land having been made by former sheriff, the deed 
must be made by the sheriff in office, at the time of executing 
it. 1b. ' 

SHIPS, &c. f 

1. A master of a ship has a lien upon the freight for port fees, 
repairs, supplies, and other necessary expenses incurred in a 
foreign port ; and payment thereof to the ship owner does not 
discharge such lien, after notice to the consignee. Van Bok- 

y kelin v. Ingersoll, 5 Wend. 315. 

2. The master has no lien on the freight for his wages. 16. 
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3. In this case it was also held that the sentence of a court of 
admiralty adjudging the vessel and freight to the owner, could 
not be urged by way of estoppel against the master, by the 
defendant in this cause ; the latter not having been a party to 
the proceedings in that court, and consequently not bound by 
its sentence. Ib. 

SLANDER. 

Slander will lie for the speaking of words imputing insolvency to 
any one to whom credit is important in the prosecution of his 
business : thus to say, of a distiller, ‘there is a time when men 
will fail, who must fail, and Ostrom’s time has come,’ ‘was 
holden to be actionable. Ostrom v. Calkins, 5 Wend. 263. 

SPECIFIC PERFORMANCE. 

1. Excess of price over the value, if the contract be free from im- 
position, is not of itself a sufficient objection to a decree for a 
specific performance, but when connected with others, it may 
induce the court to refuse such a decree. Cathcart v. Robin- 
son, 5 Pet. 265. 

. Where, therefore, a contract with a penalty for its non-perform- 
ance was executed by the defendant, under the supposition, that 
on the payment of the penalty he could be released from the 
contract which supposition was known to and countenanced by 
the plaintiff, and there also appeared to be a great difference 
between the price and value of the land, the court refused to 
decree a specific performance. Jb. 

See AGREEMENT 

STATUTES. 

1. The only effect of the revised statutes upon offences committed 
previous to those statutes going into operation, is, that the pro- 
ceedings in prosecutions for such offences must be conducted 
according to the provisions of those statutes; if the punishment 
for such offences is mitigated by those statutes, such mitigated 
punishment only can be applied. Zhe People v. Phelps, 5 
Wend. 10. 

2. A statute authorizing an heir to come in and prosecute a real 
action commenced by his ancestor, is not retrospective when 
applied to a case where the action was commenced before, and 
the ancestor died after, the passing of the statute. Holyoke v. 
Haskins, 9 Pick. 259. 

See Construction or SratTuTes. 

STATE, Suits against a. 

1. In a suit against a state, a service of the process of the court 
upon the Governor and Attorney-General of the state, sixty 
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days before the return of the process, is a suflicient service. 
New Jersey v. New York, 5 Pet. 285. 

2. After a due service, the state which is complainant has a right 
to proceed ex parte. Lb. 

SURETIES. 

1. Sureties to the United States may be exonerated, it would seem, 
from their liability, by gross neglect on the part of the govern- 
ment to settle the accounts of the principal. Smith v. United 
States, 5 Pet. 299. 

2. Where in an action by the United States against the surety of 
a paymaster in the army, the defendant pleaded that his principal 
was removed from office on the first of April 1815, and on the fif- 
teenth of September ensuing, reported himself to the Treasurer 
of the United States, as ready for the settlement of his accounts, 
at which time and long afterwards, he was solvent and able to 
pay the full amount of his defalcation ; that no notice was given 
to him by the Treasury to account for the money in his hands, 
and that no notice was given to the defendant till about Decem- 
ber 1824, before which time his principal had become insolvent ; 
to which plea there was a demurrer. Held by a majority of the 
court that the plea was insufficient, and the demurrer was sus- 
tained. Jb. 

See Principat anp Surety. 

SUPREME COURT. 

This court has power to issue a mandamus to a Circuit Court of 
the United States, commanding the court to sign a bill of ex- 
ceptions, in a case tried before such court. Ex parte Crane, 5 
Pet. 191. Baldwin dissenting. 

TAX. 

The law taxing the capital of merchants is constitutional. Raguet 
v. Wade, 4 Ohio Rep. 107. 

See ConstiruTionaL Law. 

TRESPASS. 

A party who turns out property and directs it to be taken by a 
constable, cannot, in an action against him and the constable 
for taking the property, set up the defence, that he acted in aid 
or assistance, or by command of the constable; to entitle a 
party to such defence, there should be a request from the officer, 
or it should appear that aid or assistance was necessary, from 
which a request might be implied. Merrill v. Near, 5 Wend. 237. 

2. Where a party enters a house by license, he will not be con- 

sidered a trespasser ab initio by reason of an unlawful act done 

after such entry; so held where a party entered the house of 
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another in his absence and obtained papers from his wife, of 
which he took copies for the purpose of commencing a suit 
against her husband. Allen v. Crofoot, 5 Wend. 506. 

3. Trespass cannot be maintained by the owner of land, held by a 
tenant in actual possession, paying part of the produce as rent. 
Miller v. Fulton, 4 Ohio Rep. 434. 

4. In trespass de bonis asportatis the defendant may prove in 
mitigation of damages, that the goods did not belong to the 
plaintiff and that they came to the use of the owner, although 
in taking them the defendant acted without any authority. 
Squire v. Hollenbeck, 9 Pick. 551. 


5. If in trespass against two, the defendants plead severally, and 
several damages are assessed by the jury, the plaintiff may take 
judgment against both de melioribus damnis. Halsey v. Wood- 
ruff, 9 Pick. 555. 

See Juper. 

TRUST. 


1. Where a debtor, before judgment, agrees to convey land in 
payment of his debt to a favored creditor, and executes a de- 
fective conveyance, and the land is subsequently sold upon ex- 
ecution, the purchaser by contract has an equity superior to 
that of the purchaser on execution, and a court of equity will 
compel the purchaser under the judgment to convey the legal 
title. Barr v. Hatch, 3 Ohio Rep. 538. 

2. Devise of 50,000 dollars to executors, ‘in trust to loan the 
same upon ample and sufficient security, or to invest the same 
in safe and productive stock, either in the public funds, bank 
shares or other stock, according to their best judgment, and to 
pay over the profits and income thereof to the testator’s wife 
during the term of her natural life,’ and after her decease to 
deliver one half in actual value of the entire fund to a college, 
for the foundation of a professorship, and the other half to a 
hospital. Held, that the trustees were authorized to make in- 
vestments in stocks of an incorporated manufacturing company, 
and of an incorporated insurance company. Harvard College 
v. Amory, 9 Pick. 446. 

3. An insurance company, in whose stock the trustees invested 
part of the fund, made a dividend of money received by virtue 
of a treaty with a foreign government, for claims existing at the 
time of the investment, for illegal captures of property insured 
by the company. It was held, that the money so received was 
not a part of the capital stock of the insurance company, and 
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on 


that the dividend was rightly paid to the widow, instead of being 
reinvested by the trustees. Ib. 


. So a dividend of the proceeds of patent rights and patterns 


belonging to a manufacturing company and sold by them, was 
held not to be a part of the capital stock, but to have been 
rightly paid over to the widow. Jb. 


. The executors having offered an account in the probate court, 


in which they charged themselves with the value of certain 
stocks belonging to the testator, and credited themselves with 
the same sum as the value of the same stocks appropriated by 
them as the trust fund; and the judge of probate having allow- 
ed the same, it was held, that the college and the hospital, not 
having appealed from the decree, were precluded from object- 
ing to the investment of thetrust fund. Jb. 


TRUSTEE PROCESS. 


1. 


3. 


If a tenant in common takes money for the common property, 
whether by design or mistake, he is answerable in assumpsit to 
his co-tenant. Miller v. Miller, 9 Pick. 34. 


. Where the plaintiff and defendant, being owners of a brig, 


employed her in many voyages to and from the West Indies, 
sharing in the gain or loss, and their factor in the West Indies, 
being indebted to them jointly on account of the voyages, and 
also to the defendant individually, made shipments to the defend- 
ant to pay the individual debt, the proceeds of which shipments 
exceeded that debt, it was Aeld that an entry by the defendant 
in his books, crediting the balance to the owners of the brig, 
was evidence of an appropriation of the balance to the joint 
debt, although the defendant did not open any account between 
the factor and such owners. Cole v. Trull, 9 Pick. 325. 

Held also, that the defendant had no right to appropriate the 
balance exclusively to his own share of the joint demand. Jb. 


See Arracument, Foreren. 
TURNPIKE ROAD. See Way, 3. 
UNITED STATES. 


1. 


i) 


Although the authority of the Supreme Court of the United 
States is supreme where it has jurisdiction, yet before executing 
its mandate upon the reversal of a judgment of a state court, 
the state court may look into the proceedings, in order to have 
a revision of the decision, in case it shall be of opinion that 
the court of the United States has assumed jurisdiction by mis- 
take. Dennie v. Harris, 9 Pick. 364. 


. The lien of the United States for duties is restricted to the 


specific goods on which the duties have accrued. 10. 
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USURY. 

A note reserving interest, negotiated by a broker or agent, who 
obtains the money on the same for the maker from a third per- 
son, is not usurious in the hands of the holder, although the 
agent be the payee of the note, and receives twelve and a half 
per cent. for the negotiation ; no part of such sum being paid 
or agreed to be paid to the person advancing the money. Bar- 
retto v. Snowden, 5 Wend. 181. 

VERDICT. 

Court may alter a verdict so as to make it conform to the inten- 
tion of the jury, without consultation with them. Hay v. Ous- 
terout, 3 Ohio Rep. 384. 

VOTES. 

Printed votes are written votes, within the meaning of the pro- 
yision in the constitution of Massachusetts, that every ‘ member 
of the house of representatives shall be chosen by written votes.’ 
Henshaw v. Foster, 9 Pick. 312. 

WAGER. 

An action will not lie for the recovery of a bet made after an 
election and previous to the result being known, on the number 
of votes which a candidate for a public office has received be- 
yond the number given to his competitor. Brush v. Keeler, 5 
Wend. 250. 

WAGES. See Seamen’s Waces. 

WAY. 


1. Where a party obtains a right to a private road of the width of 

two rods, the owner of the land through which it passes must 

so build his fences as to leave full two rods in width in every 

part of the road ; he cannot build a Virginia fence, placing the 

centre on the exterior lines of the two rods with the angle pro- 

jecting into the road. Herrick v. Stover, 5 Wend. 580. 

A party will be deemed to have assented to such location of 

the fences, if apprised that the damages of the owner of the 

lands were assessed in reference to such location, or if he per- ‘ 
mits the fences to be thus built without objection. Jd. 

Though a turnpike corporation has only an easement in the land 

over which the turnpike road is located, it may make any use | 
of the land which is necessary for the enjoyment of its fran- 
chise. Tucker v. Tower, 9 Pick. 109. 

WITNESS. 

1. An interest in a cause, to exclude a witness, must be direct and 
certain, not contingent ; where, therefore, a witness had the 
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r) 


or 


promise of an order for the amount in controversy when recov- 


ered, such promise was held not to render him incompetent. 
Ten Eyck v. Bill, 5 Wend. 55. 


. An endorser not shown to have been made liable by notice of 


the dishonor of a note, and not called to prove the genuineness 
of the note, is a competent witness, in an action by the endor- 
see against the maker, to show that the note is not usurious. 
Barretto v. Snowden, 5 Wend. 181. 


. It seems that he would be a competent witness for such pur- 


pose, although he had been fixed by the non-payment of the 
note. Ib. 


. A party cannot impeach his own witness by showing him to 


be unworthy of belief on the score of bad character ; but if he 
calls a witness to prove a particular fact, and fails in establish- 
ing it by him, he may nevertheless prove the fact by another 
witness, or may show that the account given by the first witness 
is incorrect. Lawrence v. Barker, 5 Wend. 301. 


. A witness cannot be cross-examined to a distinct collateral 


fact, for the purpose of afterwards impeaching his testimony by 
contradicting him. Jb. 

Party putting witness on his voir dire as to interest, cannot 
afterward except to him. Bisbee’s Lessce v. Hall, 3 Ohio Rep. 
416. 


VOL. VI.—NO. XII. 49 





LEGISLATION. 





UNITED STATES. 

At the last session of Congress, 1830-31, one hundred and 
twenty-five acts, public and private, and two resolutions, were 
passed. There are two numbers 58 in the pamphlet of these laws, 
‘published by authority,’ making the chapters as numbered 124. 

Ch. 14.—Expenses of the Trial of Judge Peck. An appropri- 
ation of $13,500 was made for defraying these expenses. 

Ch. 16.—Navy. Three schooners not exceeding 12 guns each, 
are authorized to be built. 

Ch. 57.—For pay of officers and seamen, $ 1,278,694 is ap- 
propriated ; provisions, $173,460; repairs of vessels, $615,400; 
medicines, &c., $25,500; navy yards, for repairs and improve- 
ments, $244,000; wharf at Pensacola navy yard, $28,250; ma- 
rine corps, $109,373; clothing, $28,765; fuel, $9,098; and 
other purposes, $369,103. 

Ch. 16.—Copyright. Any person, being a citizen of, or resi- 
dent in the United States, and author of any book, map, chart, 
or musical composition, or who ‘shall invent, design, etch, en- 
grave, work, or cause to be engraved, etched, or worked from his 
own design, any print or engraving,’ his assigns, executors, &c., 
shall have the sole right of printing, publishing, and vending 
the same, ‘for the term of twenty-eight years from the time of re- 
cording the title thereof.’ 

If at the expiration of that time, the author, or any of the au- 
thors, inventors, &c., shall be still living, and a citizen of the 
United States, or resident therein, or ‘ being dead, shall have left 
a widow, or child, or children, living, the exclusive right shall be 
continued to such author, designer, &c., or such widow and 
child, or children, for the further term of fourteen years: Provided 
that the title of the work shall be a second time recorded, and 
such other regulations as are herein required in regard to original 
copyrights, be complied with in regard to such copyright, within 
six months before the expiration of the first term. s. 2. 

In case of renewal of a copyright, the author or proprietor 
shall, within two months from the date of the renewal; cause a 
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copy of the record thereof to be published in one or more of the 
newspapers printed in the United States, for the space of four 
weeks. s. 3. 

‘No person shall be entitled to the benefit of this act, unless he 
shall, before publication, deposit a printed copy of the title of such 
book in the clerk’s office of the district court of the district 
wherein the author or proprietor shall reside.’ And the author 
shall, within three months from the publication, deliver, or cause 
to be delivered, a copy to the clerk of said district. s. 4. 

No person shall be entitled to the benefit of this act, unless he 
shall give information of the copyright being secured, by causing 
to be inserted in the several copies of each and every edition, on 
the title page, or the page immediately following, if it be a book, 
or if a map, chart, musical composition, print, cut, or engraving, 
by causing to be impressed on the face thereof, or if a volume of 
maps, charts, music or engravings, upon the title or frontispiece 
thereof, the following words, viz. ‘ Entered according to act of 
Congress in the year by A. B. in the clerk’s office of the 
district court of ———.’  s. 5. 

If any other person shall, within the term of the copyright, 
print, publish, or import, any copy of such book, without the 
consent of the person legally entitled to the copyright thereof, in 





’ writing, signed before two or more credible witnesses; or shall, 


knowing the same to be so printed or imported, publish, sell, or 
expose to sale, or cause to be published, &c., any copy without 
such consent in writing, such offender shall forfeit every copy of 
such book to the person legally, at the time, entitled to the copy- 
right thereof; and shall also forfeit and pay fifty cents for every 
such sheet which may be found in his possession, either printed 
or printing, published, imported, or exposed to sale, contrary to 
the intention of this act; the one moiety to the legal owner of the 
copyright, and the other to the use of the United States, to be 
recovered by action of debt.’ s. 6. 

If any person during the term of the copyright shall engrave, 
etch, &c. or cause to be engraved, etched, &c. or import for sale, 
any such chart, &c. without the consent of the proprietor first 
obtained in writing, signed in the presence of two witnesses ; or, 
knowing them to be so printed or imported, shall without such 
consent publish them, he shall forfeit the plates and the copies to 
the proprietor of the copyright ; and shall forfeit one dollar for 
each sheet of such map, &c., one moiety to the proprietor and the 
other moiety to the United States. s 7. 

Publication of Manuscripts. Any person who shall publish any 
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manuscript without the consent of the author or legal proprietor 
first obtained, as aforesaid (if such author or proprietor be a citizen 
of the United States or resident therein,) shall be liable to suffer 
and pay to the author or proprietor, all damages occasioned by 
such injury, to be recovered in a special action on the case. And 
courts of the United States empowered to grant injunctions to 
prevent the violation of the rights of authors and inventors, are 
empowered to grant injunctions in like manner to restrain the 
publication of any manuscript as aforesaid. s. 9. 

Any person sued for any matter, act, or thing done under or by 
virtue of this act, may plead the general issue, and give the 
special matter in evidence. s. 10. 

Any person publishing a book, map, &c. not having legally 
acquired a copyright thereof, shall insert or impress that the same 
hath been entered according to act of congress, or words importing 
the same, shall forfeit $100. s. II. 

Full costs shall be allowed in case of damages, penalties, or 
forfeitures being recovered under this act. s. 12. 

Limitation. Actions for forfeitures or penalties under this act 
must be prosecuted within two years after the cause accrues. 
s. 13. 

All the provisions of this act intended for the security of 
copyrights, and providing remedies, penalties and forfeitures in 
cases of violation thereof, shall extend to the benefit of the legal 
proprietor of any copyright heretofore obtained. s. 15. 

Whenever a copyright has heretofore been obtained by an 
author, inventor, designer, &c. of any book, map, &c. or 
by a proprietor of the same; if such author or any of such au- 
thors, &c. be living at the passage of this act, he shall continue 
to have the same exclusive right to his book, chart, &c. for such 
additional period of time, as will, together with the time which 
may have elapsed from the time of the first entry of such copy- 
right, make up the term of twenty-eight years; with the same 
right to his widow, child or children, to renew the copyright as is 
above provided, in relation to copyrights secured under this act. 
And if the author be not living at the time of the passage of this 
act, then his heirs, executors and administrators shall be en- 
titled to the like exclusive enjoyment of said copyright, for the 
period of twenty-eight years from the first entry of the copyright, 
with the like privilege of renewal to the widow, child or children, 
as is provided in respect to copyrights secured under this act. 
s. 16. 

Ch. 2.— Passports and Clearances. So much of the act of 
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June 1, 1796 as imposes a charge of $10 for passports, and $4 
for a clearance, to any vessel bound to a foreign country, is 
repealed. 

_ Ch. 24.—Debenture. All imported goods on which the duties 
have been paid or secured, ‘ may be transported by land or partly by 
land and partly by water, from the district into which they were 
imported to two other districts, and exported from either of them, 
with the benefit of drawback,’ — the regulations and formalities 
now in force to be complied with. The secretary of the treasury 
is authorized to prescribe the form of the certificate and oath on 
the transportation from the second district. 

Ch. 36.— Danish Claims. Commissioners are appointed for the 
distribution among claimants of the amount to be paid by Den- 
mark for spoliations on American commerce. The claims are to 
be decided upon within two years. 

Ch. 38. —Fortifications, §c. $5,000 are appropriated to pre- 
serve George’s Island, in Boston harbor — $100,000 for fort 
Adams, Rhode-Island — $10,000 for fort Hamilton, New York — 
$ 25,000 for repairs of fort Columbus and Castle William, New 
York — $80,000 for fort Monroe, Virginia — $80,000 for fort 
Calhoun, Virginia — $75,000 for fort Macon — $ 95,000 for the 
fort on Oak Island, North Carolina — $45,000 for the fortifica- 
tions of Charleston, South Carolina — $100,000 for fortifications 
of Pensacola — $90,000 for a fort at Mobile Point — $3,004 for 
repairs of the battery at Bienvenu, Louisiana — $3,600 for fort 
Wood, Louisiana — $10,000 for contingencies in fortifications. 

Ch. 42.—Land is to be purchased to complete the fortifications 
at fort Washington, on the Potomac. 

Ch. 56.—Harbors and Rivers. 'To remove obstructions at the 
mouth of Huron river, Ohio, $3,480 is appropriated ; at the mouth 
of Black river, Ohio, $9,275; Cleaveland harbor, Ohio, $3,670 ; 
Grand river, Ohio, $5,680; mouth of Ashtabula creek, Ohio, 
$7,015; Conneaut creek, Ohio, $6,370; harbor of Presque Isle, 
Penn. $1,700; Genesee river, New York, $16,670; Big Sodus 
bay, New York, $17,450; Oswego, N. York, for completing 
piers, constructing a mole and pier-head, $22,015; Buffalo 
harbor, N. York, for completing pier, $ 12,900; Dunkirk harbor 
N. York, $6,400; Provincetown harbor, Mass. to protect the 
beach, $2,050; Newburyport, Mass. to complete the breakwater 
at the mouth of Merrimack river, $ 16,000; Kennebunk, Maine, 
to repair pier at the mouth of the river, $1,175; Boston harbor, 
for completing the sea-wall at Deer Island, $12,390; Plymouth 
Beach, Mass. $2,820; Hyannis harbor, Mass. for completing 
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breakwater, $8,400 ; Nantucket, Mass. for removing the bar at 
the mouth of the harbor, $8,265; harbors of New Castle, Mar- 
cus Hook, Chester, and Port Penn, in Delaware river, $4,000 ; Cape 
Fear River, below Wilmington, N. Carolina, $25,705; Ocracock 
inlet, N. Carolina, $17,000; river and harbor of St. Marks, Flor- 
ida, $7,430; Appalachicola river, Florida, $ 8,000; Raft of Red 
river, Louisiana, for survey of, $187; Black Rock harbor, N. 
York, for arrearages, $1,800; Dunkirk harbor, N. York, for ar- 
rearages 700 dollars; Delaware breakwater, 208,000 dollars. 

Ch. 58. For improving the navigation of the Ohio and Mis- 
sissippi, $200,000 is appropriated. 

Ch. 57.—Slave Trade. 10,000 dollars is appropriated for 
carrying into effect the act for suppressing the slave trade. 

Ch. 58.—Jnternal Improvement. For the road from Detroit 
towards Chicago, 10,000 dollars is appropriated; that from 
Detroit to Fort Gratiot, 8,000 dollars ; that from Detroit to Saga- 
naw bay, 8,000 dollars; and that from Washington to Arkansas 
territory, to Jackson in the same territory, 15,000 dollars. 

Ch. 60. Tocompletethe Marshill road in Maine, 5,000 dollars 
is appropriated. 

Ch. 62. 100,000 dollars is appropriated for continuing Cum- 
berland road in Ohio, 75,000 dollars in Indiana, and 66,000 dollars 
in Illinois. 

Ch. 96. Congress consents that Ohio shall assume that part of 
the Cumberland road within the state and finished, the tolls to be 
applied to repairing the road. 

Ch. 60.—Army, Armories, &c. For the pay and support of 
the officers and soldiers, transportation, &c. 2,357,068 dollars is 
appropriated ; barracks at fort Winnebago, $5,000; servicesof the 
militia in Arkansas in 1828, 580 dollars; services of the militia 
in Missouri in 1829, $9,085; contingencies of the army, 10,000 
dollars; national armories 360,000 dollars; embankments to 
convey water to Harper’s Ferry armory, Virginia, 7,500 dollars ; 
armament of fortifications, 100,000 dollars; ordinance, 68,000 
dollars ; arsenals, 94,400 dollars; recruiting service, 51,648 dollars. 

Ch. 60.—Medals to Indian Chiefs. 3,000 dollars is appropri- 
ated for this purpose. 

Ch. 60.— West Point Academy. The sum of 23,300 dollars 
in the whole, is appropriated for this institution. 

Ch. 61.—Jnsolwent Debtors to the United States, for sums due on 
or before the first of January last, and not indebted otherwise than as 
principal in a bond, or for money received and not accounted for, or 
a fine, penalty, or forfeiture incurred by a violation of law, ‘ may 
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make application in writing, under oath or affirmation, to the secre- 
tary’ for a discharge, stating the time when he became insolvent, 
how soon thereafter he made known his insolvency to his creditors, 
the cause and amount of such insolvency, and also all his estate, 
real and personal, at the time of his insolvency, and the manner 
in which he has disposed of it, and what estate he has since ac- 
quired. The secretary is to transmit the statement to the district 
attorney in the district where the debtor resides, who is to lay it 
before the commissioners of insolvency to be appointed under this 
act. 

The commissioners, not exceeding three, are to be appointed in 
each district, who are to receive $5 per day, to be paid by the 
applicants under this act. Having examined the case of each 
applicant, they are to report to the secretary, who is authorized 
to release the debtor, upon such terms as he may deem proper 
under the circumstances of the case. 

Ch. 63.—Indian Department. The amount of $171,683 is 
appropriated for this department, besides $5,000 to defray the 
expense of emigrations of Indians from Ohio, Indiana, Illinois, and 
Missouri ; $5,562 for other emigrations; and $110,254 to extin- 
guish Cherokee titles, defray the expense of their removal, and 
carry into execution treaties with them, &c. Ch. 103. $10,000 
to carry into effect the treaty with the Seneca tribe. 

Ch. 64.—Gales and Seaton’s Congressional Documents. 750 
copies are subscribed for by Congress. 

Ch. 65.—Live Oak. An act is passed specially punishing tres- 
passers for destroying live oak, red cedar, or other timber, on the 
tracts of land belonging to the United States, and reserved for 
the supply of ship timber. 

Ch. 94.—Railroad. The Baltimore Railroad Company are 
authorized to extend a branch of their road into the District of 
Columbia. 

Ch. 96.—Imports at places on the Ohio and Mississippi, &c. 
The duties on imports into Pittsburg, Wheeling, Cincinnati, Lou- 
isville, St. Louis, Nashville, and Natchez, may be paid or secured 
at those places. 

Ch. 97.— Tonnage and Impost Duties on the Frontier. 'The 
tonnage duty on British colonial boats, rafts, &c., entering our 
territory on the northern, north-eastern, and north-western fron- 
tier, are not to be higher than those demanded on our boats, rafts, 
&c., entering the British colonial territories, and no greater dis- 
criminating duties are to be paid on merchandise on our side, 
than are exacted on that of the British. 
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Ch. 98.—Contempt of Court. The power of the courts of the 
United States to issue attachments and inflict summary punish- 
ments for contempt of court shall not extend to any cases, except 
the misbehavior of any person in the presence of the court, or so 
near thereto as to obstruct the administration of justice, the mis- 
behavior of any officer of the court in his official transactions, and 
the disobedience or resistance of any such officer, or a party, 
juror, witness, or any other person, to any lawful writ, process, 
order, rule, decree, or command, of the court. 

Persons endeavoring to influence, intimidate, or impede, a 
juror, witness, or officer of any court of the United States, in the 
discharge of his duty, or to obstruct the administration of justice 
therein, is liable to indictment therefor, and punishment by fine, 
not exceeding 500 dollars, or imprisonment not exceeding three 
months, or both, according to the nature and aggravation of the 
offence. 

Ch. 114.—Incorporated owners of Whaling Vessels, may be 
entitled to a register or enrolment and license, for her, as long as 
she is employed in the whale fishery. 

There were also passed 4 acts respecting the jurisdiction and 
times of holding particular courts; 11 concerning public lands; 
7 in relation to the Indians and Indian treaties; 61 for the relief 
of sundry individuals; 3 making sundry other appropriations; 1 
relating to the census; 1 making a grant of land for the route of 
a canal in Florida; 1 granting land to encourage the cultivation 
of vines and olive trees; 3 respecting the District of Columbia, 
one of them relating to crimes and punishments; 1 granting land 
for the public buildings in Arkansas territory; 1 granting land 
for the route of a road in Indiana; 1 for defraying the expenses 
of the public buildings at Washington; 1 chartering a fire com- 
pany; and 1, viz. ch. 102, making appropriations for erecting a 
great number of light houses, spindles, beacons, and placing buoys, 
at various points, along the coast and on the lakes. 


PENNSYLVANIA. 


The legislature of Pennsylvania, at the session of 1830-31, 
passed two hundred and thirty-five acts and sixteen resolutions ; 
they are published in a volume containing 500 closely printed 
pages. 

Ch. 85.—Religious Societies. The acts of 1798 and 1816 
authorizing religious societies in Philadelphia to extend chains 
across the streets, during the time of divine service, are repealed: 
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Ch. 181.--School Fund. By this act a school fund is establish- 
ed; all moneys due to the state from the holders of unpatented 
lands, or from purchasers of lands, all fees received in the Land 
Office, &c. are appropriated to this fund; the money derived from 
these sources is to be held by the state, at an interest of five per 
cent., for the purpose of internal improvements ; the interest is to 
be added to the principal, until the interest shall amount to 100,- 
000 dollars annually, when it is to be applied to the support of 
common schools. 

Ch. 112. The ‘sum of one mill upon the dollar of the ad- 
justed valuation of all real and personal property, persons, trades 
and occupations, now made taxable by the laws of this common- 
wealth, for the purpose of raising county rates and levies,’ is to 
be added to the county rates and levies. The amount received 
from this tax is also appropriated to the school fund. This act is 
to continue in force for five years. 

Ch. 227.—Account render. In all actions of ‘ account render,’ 
the jury are authorized to settle the accounts of the parties, and 
to ‘find, in favor of the plaintiff or of one or more of the de- 
fendants, such sum as shall appear to be due;’ and the court or 
any judge thereof, may make such orders upon any of the parties 
to the suit, in relation to books and papers, as may be necessary to 
effect an equitable adjustment of the controversy. 

Internal Improvements. A very large portion of the acts passed 
at this session are devoted to the internal improvement of the state. 

Ch. 104. The governor is authorized to borrow on the credit 
of the state $2,483,161, for the purpose of carrying on the several 
internal improvements undertaken by the state. Ch. 3 & 4. The 
sum of #202,500, appropriated by a former act to the repayment 
of loans received from certain banks, and the sum of 53,433 dol- 
lars, being the residue of 4,000,000 dollars borrowed from the 
Bank of Pennsylvania, are also to be applied to the same purposes. 

Ch. 104. By this act, the following appropriations are made: 
600,000 dollars, for the construction of the railroad from Colum- 
bia to Philadelphia; 116,170 dollars, for the completion of the 
projected canal from Columbia to Middletown ; 700,000 dollars, 
for the construction of the railroad over the Alleghany mountains, 
from Hollidaysburg to Johnstown, and for the extension of the 
Pennsylvania canal from Huntington to Hollidaysburg ; 125,000 
dollars, ‘ for the purpose of relieving several turnpike-road com- 
panies ;’ 200,000 dollars, to the West Branch Division of the 
Pennsylvania Canal; $100,000 to the North Branch Division ; 
$60,000 to a canal or slack water navigation from the Alleghany 
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river to the French creek feeder; 100,000 dollars, to a canal 
or slack water navigation, from the Ohio river at the mouth of Big 
Beaver Creek to Newcastle. 

An act was passed, allowing the Chesapeake and Ohio canal 
company, an additional term of one year, for commencing the 
western section of the canal. A resolution also was adopted, 
requesting the Senators and Representatives of the state, in Con- 
gress, to endeavor to procure a subscription of 1,000,000 dollars, 
by the general government, to the stock of this company, to be 
expended on this section. 

Twelve acts were passed for the incorporation of different rail- 
road companies. 

Thirty-nine acts relate to the construction, repair, &c. of roads ; 
among these there are eleven for the incorporation of turnpike- 
road companies. An act was passed, providing that, upon the 
consent of the general government being obtained, commissioners 
shall be appointed to erect toll-houses and gates on that part of 
the Cumberland road lying within the state, for the collection of 
toll; the toll received is to be applied to the preservation of the 
road. The act is not to go into effect until ‘ the road be put into 
a good state of repair and an appropriation made by Congress for 
erecting toll-houses, &c. thereon, to be expended under the au- 
thority of the commissioners.’ 

Six acts were passed, authorizing the incorporation of different 
companies for the erection of bridges. 

Revolutionary Soldiers. Sixteen acts were passed for the relief 
of revolutionary soldiers, granting them in some cases a gratuity 
of 40 dollars, in others, a pension of 40 dollars. 

Boroughs. Twenty acts were passed, erecting towns into 
boroughs. 

Executors, §c. Sixteen acts were passed to authorize certain 
executors, guardians, &c. to convey real estate. 

Ch. 202.— Washington College. The sum of 500 dollars is 
appropriated to this college annually, for five years; provided that 
the trustees shall ‘ cause to be instructed twenty students, annu- 
ally, free of expense of tuition for the term of five years; such 
students to be selected by the trustees, and taught in the element- 
ary branches of an English education, in such manner as the 
trustees shall deem best calculated to qualify them for teachers of 
English schools.’ 

Banks. Five acts were passed, for the establishment of new 
banks or the extension of the charters of old banks. 

Legitimation. Your acts were passed for the legitimation of 
certain persons. 
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Among the acts of incorporation we notice the following — an 
act incorporating a company inthe county of Philadelphia, for the 
purpose of constructing a cemetery; an act for the incorporation 
of ‘ The Pennsylvania Horticultural Society,’ with the right to 
hold real estate not exceeding 20,000 dollars in value; an act in- 
corporating a salt manufacturing company; an act for the incor- 
poration of a fire company and a fire engine company ; and an act 
to incorporate t!:e ‘American Insurance Company’ of Philadel- 
phia. 

Resolutions were adopted, by which it was declared to be the 
sense of the legislature, that the Constitution of the United States 
‘ authorizes acts of Congress to protect manufactures’ ; ‘that any 
diminution of the protection now afforded to iron, would be impol- 
itic and injudicious legislation’; ‘that the constitution of the 
United States authorizes, and experience sanctions, the 25th sec- 
tion’ of the Judiciary act; that the charter of the Bank of the 
United States should be renewed; ‘ that as soon as the national 
debt shall be paid, the most equitable and just mode of disposing 
of the surplus funds, which may remain in the treasury of the 
United States, after defraying the ordinary expenses of the govern- 
ment, and the payment of appropriations which may be made to 
objects of great national importance, will be by a distribution 
amongst the several states, in proportion to their representation in 
the Congress of the United States; and that the executive veto 
was properly exercised on the bill, making an appropriation to the 
Maysville and Lexington road.’ 





MISSISSIPPI. 

At the session of the General Assembly of Mississippi, begun 
at Jackson, on January 4th, 1830, one hundred and seven acts 
were passed, and fifteen resolutions were adopted. The statute book 
for this session also contains several memorials of the legislature. 

Ch. 1.—Jndians. 8.1. All the rights, &c. and privileges claimed 
or enjoyed by the Indians residing within the limits of the state, 
‘ by virtue of any form of policy or usage, not particularly recog- 
nised and established’ by the laws of the state, are taken away 
and abolished. S. 2. All the rights, &c. enjoyed by free white 
inhabitants of the state, are conferred upon the Indians. 8.3. All 
the laws of the state now in force, are extended over the persons 
and property of the Indians. S. 4. All marriages entered into by 
virtue of their usages and by them deemed valid, are declared to 
be obligatory. 8.5. Any person exercising ‘ the office of chief, 
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mingo, headman, or other post of power, established by their 
tribal statutes or customs, and not particularly recognised by the 
laws’ of the state, on conviction, is subjected to a fine not ex- 
ceeding $1,000, and to imprisonment for not more than one 
year, at the discretion of the court. 

Ch. 32. Constables and justices of the peace are to be ap- 
pointed for such portions of the several counties as are occupied 
by Indians. Any persons, other than Indians, making any 
settlement on lands within the bounds of the indian territory, are 
subjected to a fine of not less than $100, nor more than $1,000, 
and to imprisonment for not less than one month, nor more than 
three. 

Ch. 19.—Justices of the Peace. Justices of the peace are 
required to give bonds, with sufficient securities, conditioned 
that they will pay over all moneys collected by virtue of their 
office to the persons entitled to receive the same; the bond may 
be put in suit by any person aggrieved ; and he may proceed in 
a summary way by motion, upon giving ten days previous notice. 

Ch. 86.—Militia. This is an act to revise the militia system. 
It divides the militia into brigades, regiments, &c., regulates the 
election of the officers, prescribes their duties, establishes courts 
martial, &c. The militia of the state are required to ‘ren- 
dezvous’ by battalions twice a year, and each regiment once a 
year. If any non-commissioned officer or private neglects to 
attend any parade, &c., he is liable to a fine of $3 and, in ad- 
dition thereto, of a sum equal to one fifth of his state tax. 

Ch. 94.—Attorneys and Counsellors. Any attorney or coun- 
sellor at law ‘resident in a conterminous state’ may ‘ practise law 
in this state, under the same restrictions, &c. that lawyers resident 
in this state are permitted to practise in such conterminous state ;’ 
and it shall not be required of him to take an oath to support the 
constitution of Mississippi. 

Ch. 106.—Senators of the United States. The senators are 
to be elected at the regular session of the Legislature, next pre- 
ceding the expiration of their terms, ‘or at any other session at 
which a vacancy or executive appointment shall be reported by 
the governor.’ They are to be chosen by a joint vote of the 
senate and house of representatives. 

Ch. 14.—Public Printer. The public printer is required to 
print the ‘ Laws and Journals’ within thirty days after the rising 
of the General Assembly; the secretary of state is to furnish him 
with copies of the laws, immediately on their receiving the signa- 
ture of the governor. 
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Ch. 85—Prison Bounds. The ‘ prison bounds of each coun- 
ty’ are extended to the limits of the town or corporation in 
which the prison is situated; in no case are they to ‘ be confined 
to a less extent than twenty acres of land.’ 

Ch. 47—Court of Chancery. John A. Quitman, Chancellor 
of the state, is authorized ‘to adopt a system of rules of prac- 
tice in the Court of Chancery and publish 300 copies thereof, and 
also to report and publish 300 copies of the decisions of the Court.’ 

Ch. 31—Literary Fund. Assessors and collectors, ‘at the 
time of collecting the taxes annually for the state, are also to col- 
lect in the same manner and from every taxable inhabitant, a sum 
equal to one tenth part of the amount of the state tax which may 
be assessed on each taxable inhabitant, and also one tenth part the 
amount of the state tax assessed on the property of non-residents; 
which sum so collected shall be paid into the state treasury and ap- 
propriated to the encouragement of learning.’ 

Ch. 81—Census. This act requires the assessors of each coun- 
ty to make an exact enumeration of the free white inhabitants of 
their respective counties in the year 1830; the assessors are to 
be allowed 2 cents for each person enumerated. 

Guardians, Executors, &c. 'Ten acts were passed authorizing 
certain guardians, executors and administrators to sell the real or 
personal property of their wards, testators and intestates ; several 
acts were also passed giving power to particular guardians, exec- 
_ utors, &c. to remove their wards, or the personal property of their 
wards or testators, into other states, upon certain conditions. 

Minors. Two acts were passed authorizing certain minors ‘to 
do all civil acts, which may be done by individuals, who have at- 
tained the age fixed by law for the accomplishment of their major- 
ity.’ 

Slaves. Two acts were passed for the emancipation of certain 
slaves, ‘ saving the rights of creditors.’ 

Ch. 74—Bank. A bank is to be established at Natchez, by the 
name of the ‘ Planter’s Bank of the State of Mississippi ;’ the 
capital is to be $3,000,000, of which 2000 shares, amounting to 
$2,000,000, are reserved, to be subscribed for on the part of the 
state ; the state and the other stockholders are to be liable to persons 
suffering any loss from a deficiency of the funds of the bank, in 
proportion to the amount of stock held by them; branches of the 
bank are to be established in different parts of the state: the cap- 
ital stock is exempted from taxation. 

We also notice an act changing the names of certain persons 
and legitimating them; seven acts incorporating churches, &c. ; 
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two, incorporating the trustees of academies; two incorporating 
masonic lodges ; several, incorporating towns; two acts providing 
for the erection of bridges ; one, authorizing the establishment 
of a ferry; an act authorizing the drawing of a lottery for the con- 
struction of a road. 

Among the resolutions, we observe a report of the judiciary 
committee accompanied by resolutions concurring with the leg- 
islature of Indiana, in the opinion expressed by that body in a joint 
resolution, in relation to the right of that state to the unappropria- 
ted lands within her boundaries. It is resolved that Mississippi 
‘has the exclusive right to the soil and domain’ of all the unap- 
propriated lands within her boundaries; ‘ which right was reserv- 
ed to her by Georgia in the articles of agreement and cession, be- 
tween Georgia and the United States, and confirmed by the consti- 
tution of the United States.’ The senators of Mississippi in Con- 
gress are instructed and the representatives are requested to use 
every exertion ‘to induce the United States to acknowledge this 
vested right of the state, and place her upon an equal footing 
with the original states in every respect whatever, as well in fact, 
as inname.’ ‘The Governor is requested to transmit copies of this 
report and of the resolutions, to the Governors of Ohio, Indiana, 
Illinois, Missouri, Louisiana, Alabama and Georgia, with a request 
that the same may be laid before the Legislatures of their respec- 
tive states. 

A resolution, that the Legislature do not deem it expedient to 
adopt the amendment tothe Constitution of the United States, 
proposed by the Legislature of Missouri, in January 23, 1829. 

A resolution, concurring with the states of South Carolina, 
Georgia and Virginia, in the opinion expressed by them on the 
subjects of the Tariff, the Colonization Society, and Internal Im- 
provement. 

A resolution acknowledging the receipt of one hundred family 
prayer books, presented by a person unknown, to be distributed to 
the officers of the Government and members of the Legislature. 

A resolution, authorizing the Governor to procure at the expense 
of the state, a copy of the present militia law, ‘ together with a copy 
of Jefferson’s memoirs, splendidly bound with appropriate devices, 
and to present them to the Chancellor of the state, accompanied 
by a written expression of gratitude for his services in revising 
the militia laws of the state.’ 

Several resolutions, that the bonds of matrimony between cer- 
tain persons be dissolved. 

At the session of the Legislature of Mississippi begun on No- 
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vember 15, 1830, cighty-eight acts were passed, and eighteen 
resolutions were adopted. 

Ch. 20.— Venue. The circuit or criminal court, or any judge 
thereof, in vacation, are authorized to ‘ change the venue in crim- 
inal cases to any adjoining county, on a sufficient showing being 
made by the prisoner on oath, supported by the testimony of one 
or more credible witnesses, that he cannot have a fair trial in the 
county where the offence is charged to have been committed.’ 

Ch. 22.—Wharfage. No city, town, &c., shall levy any 
wharfage upon the owner, &c., of any steamboat, @&c., on the 
Mississippi, unless such city, town, &c., shall have erected a 
sufficient wharf, and such steamboat shall make use of such wharf. 

Ch. 37.—Convention. This act relates to the calling of a con- 
vention for the purpose of revising or changing the constitution of 
the state, and prescribes the mode of ‘taking the sense of the 
people whether they desire a convention or not.’ 

Ch. 48.—Jury. No judge ‘before whom any issue of fact may 
be tried by a jury, shall sum up or comment on the evidence pro- 
perly and legally before the jury ;’ nor shall any judge charge the 
jury ‘on points or principles of law applicable to the case before 
them, unless the parties or the counsel differ in opinion as to the 
same, or unless one of the parties shall ask the charge of such 
judge upon some point of law pertinent to the issue, which shall 
be distinctly specified by the person asking such charge.’ In 
all cases where the oath or affirmation of the party is ‘ required in 
order to the taking any step in the institution, prosecution or de- 
fence of a suit,’ the oath or affirmation of the agent or attorney of 
such party shall have the same effect as that of the party himself. 
s. 8. 

Ch. 51.—Guardians. The county and probate court shall, on 
the application of any guardian, make an order authorizing him 
to remove the person and property of his ward out of the state, ‘on 
his making a final settlement with the court,’ proving that he has 
obtained letters of guardianship in the state to which he is about 
to remove, and entering into bonds agreeably to the laws of such 
state. 

Ch. 56.— Watercourses, &c. ‘When any number of persons, 
not less than twenty, shall associate themselves together for the 
purpose of improving the navigation of any rivers, &c.,’ commis- 
sioners are to be elected to superintend the improvements ; the 
commissioners are to organize a company, which is vested 
with the powers of corporate bodies; the company is authorized 
to direct the appropriation of all moneys received for the purpose 
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of improving the navigation of such rivers, is to be accountable to 
donors for a correct application of all funds received from them, 
and is to make a report to the Governor annually of the situation of 
the rivers, &c., under their charge, and of the improvements 
made on them, &c. 

Ch. 62.—Militia. The militia are to parade by companies 
twice a year, and by battalions once a year. 

Ch. 68.—Seditious Pamphlets, &c. If any white person shall 
be engaged in printing, writing, or circulating ‘ any book, pamph- 
let, &c., containing any sentiment, doctrine, advice, or innuendo, 
calculated to produce a disorderly, dangerous, or rebellious disaf- 
fection among the colored population of the state,’ he shall be 
subject to be imprisoned for not more than twelve months nor less 
than three months, and to be fined not more than $1000 nor less 
than $100. If any slave or free person of color shall be so 
engaged, he shall suffer death. No person of color shall be 
employed in the setting of types, under penalty of forfeiting 310 
‘for every such person so employed on any day or part of a day.’ 
If any person of color shall ‘keep a house of entertainment or 
vend any goods, wares, or merchandise, or spirituous liquors,’ he 
shall be liable to receive not less than 20, nor more than 50 lashes, 
for each offence. 

Ch. 14.—Literary Fund. The act passed at the last session to 
revive the Literary Fund Law, (Ch. 31) is repealed. 

We also notice four acts incorporating churches ; three, incorpo- 
rating towns ; two acts authorizing the erection of bridges; an 
act to incorporate the ‘ Brandon Library Society ;’ two acts in- 
corporating the trustees of academies ; an act ‘to incorporate the 
board of trustees of the institution of learning under.the care of 
the Mississippi Presbytery,’ authorizing the board to confer such 
degrees as are usually given by colleges in the United States; an 
act granting $300 to the Orphan Asylum in Natchez; and an 
act making appropriations to two deaf and dumb persons. 

Among the resolutions are the following : 

A resolution authorizing the governor to employ some person 
‘to ascertain at what point on the Mississippi River the 35th degree 
of north latitude crosses the same,’ preparatory to establishing the 
boundary line between Mississippi and Tennessee. 

Two resolutions repealing a former resolution remonstrating 
against the introduction of a branch of the United States Bank into 
Mississippi, and requesting the president and directors of that 
bank to establish a branch within the state. 
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MISSOURI. 

Acts passed at the session of the General Assembly of Missouri 
which was begun at the City of Jefferson, November 15, 1830. 

Ch. 4.— Appropriations. This act appropriates the following 
sums for defraying a portion of the expenses of government for the 
years I83land 1832 :— pay of the General Assembly, $21,921 ; sal- 
aries of the civil officers of government, $28,651 ; general contin- 
gent fund, $14,390; expenses of collecting revenue, $11,503 ; 
pay of militia officers, $1,775; public printing, $2,515; pub- 
lishing decisions of the Supreme Court, $3,000. 

Ch. 6.—Assaults &c. Assaults, riots, &c. are declared not to 
be indictable; such offences are to be prosecuted before justices of 
the peace, and to be punished ‘ina summary mode.’ But this act 
is not to extend to assaults with an intent to maim, wound, ravish, 
rob or kill; ‘nor shal] it embrace the offences of shooting at, or 
stabbing.’ s.1. The act of 1825, giving justices of the peace 
jurisdiction in cases of breaches of the peace, is revived ; here- 
after, when the jury under the act hereby revived, find the de- 
fendant guilty, they shall assess a fine upon him of not less than 
one dollar ; but when the defendant pleads guilty, the jury may 
be dispensed with, at his request, and the justice shall assess the 
fine. s.2. ‘ Be it further enacted that words, or menacing ac- 
tions, or attitudes, may justify an assault; and that all tribunals, 
&c. shall judge of and determine whether said words, or men- 
acing actions, or attitudes, do justify an assault.’ s. 3. 

Ch. 8.—Attorneys and Counsellors. Any person is to be al- 
lowed to practise as an attorney or counsellor at law, &c. who 
shall obtain a license for that purpose from the Supreme Court in 
term time, or either judge thereof in vacation; and when any per- 
son shall apply to either of the judges in vacation for such license, 
the judge is to examine him, and if he thinks the applicant is 
qualified to practise, to grant him a license, requiring the same 
evidence of his qualifications as was previously requisite, except 
that the applicant shall not be obliged to produce a certificate that 
he has studied law two years. 

Ch. 25.—Crimes and Punishments. In prosecutions for crimes 
and misdemeanors, where, on conviction, the punishment is 
at the discretion of the court, the jury are to ‘assess the pun- 
ishment,’ except ‘ in those cases where the persons charged shall 
at their discretion dispense with a jury trial.’ The court shall 
not, on the trial of any indictment, comment upon the evidence, 
unless by the request of both parties; but they may instruct the 
jury as to the law. In cases where the jury disagree as to 
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the amount of punishment, the judge is to assess the punishment. 

Ch. 26. Where any person is convicted of an offence punish- 
able by fine, and is in custody for non-payment thereof, the court, 
in term time, or a judge, in vacation, may, upon the petition of 
the convict, commute the punishment for a specified term of im- 
prisonment. 

Ch. 43.—State Library. The sum of $150 annually is ap- 
propriated for the purchase of books for the State Library. 

Ch. 22.—County Court Justices. Justices of the county 
courts are hereafter to be elected by the electors in the several 
counties, and to hold their offices for four years, unless sooner 
removed for misbehavior in office ; when any vacancy shall occur, 
the remaining justices ‘ shall nominate some householder in the 
county to the governor, to fill such vacancy’ until the next elec- 
tion. 

Ch. 31.—Evidence. Copies of the laws of the different states 
of the Union, contained in their printed statute-books, are to 
be made out and authenticated by the secretary of state when 
required ; such copies are to be admitted as evidence in the sev- 
eral courts of the state. When by the ordinances or customs of 
any religious society, a register is required to be kept of mar- 
riages, births, baptisms, deaths, &c., such register or a certified 
copy of it is also to be evidence. If any person make a 
false registry or false certificate of a copy, he is subject to be 
punished by fine or imprisonment, or both, at the discretion of the 
court. 

Ch. 49.—Postage. ll officers, who are authorized to send 
and receive official letters, &c. by mail, at the expense of the 
state, are required to record such as are sent, and file all such as 
are received ; ‘the governor shall frank at the expense of the 
state, no letters, &c. sent to the executive of another state, unless 
the laws of such state provide for franking letters, &c. coming 
from the executive thereof to the executive of this state.’ 

Ch. 28.—Slaves. The owner of any slave is not to be liable 
for any injury done by such slave, beyond the value of the slave. 

Ch. 70.—Any person carrying any slave or other personal 
property out of the state, not having the absolute title, shall for- 
feit all his right thereto, unless such person intend to return there- 
with immediately, or has the consent of the person entitled in 
remainder or reversion. 

Ch. 46.—Militia. This is an act for the purpose of organiz- 
ing and disciplining the militia. After arranging the militia in 
divisions and brigades, it provides that there shall be no ‘ other 
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muster or parade than the April muster of each year, and that 
for roll call and inspection alone.’ In case of threatened or actual 
invasion, insurrection, or war, the governor is authorized to accept 
the voluntary services of any company, regiment, &c., and to sub- 
stitute them for such militia as would have been required under the 
existing laws. All commissioned officers are to be supplied with 
a copy of the system of tactics, furnished to the state by the United 
States. 

Ch. 9 and 41.—Mills. Two steam saw-mill companies were 
incorporated ; the capital stock of one, to be not less than 
$3,000, nor more than $20,000; that of the other to be $1200, 
with the liberty to increase it to a sum not exceeding $10,000. 

Ch. 13.—Colleges, &c. A college in Marion county, by the 
name of Marion College, was incorporated, with power to confer 
the usual degrees. 

Ch. 69.—The same power is granted to St. Mary’s Seminary. 

Several acts were passed regulating the sale of school and sem- 
mary lands, and the disposition of the money received therefrom. 

Ch. 36.—Hospital. This is an act providing for the establish- 
ment of a public hospital in St. Louis, for the gratuitous reception 
and accommodation of sick and needy travellers, boatmen, raftmen, 
sailors, &&c. who have no families residing in that city. All fines 
imposed by the city government of St. Louis, for the violation of 
the ordinances restraining or suppressing gambling houses, bawdy 
houses, &c. are to be appropriated to the support of the hospital. 

Ch. 47.—Jnsurance Company. An insurance company is es- 
tablished at St. Louis, with a capital stock of $100,000, which 
may be increased to $ 400,000. 

Ch. 53.—Marine Railway Company. This act establishes a 
marine railway company at St. Louis, for the repair of steamboats, 
&c. with a capital stock of $20,000, and with the liberty to in- 
crease it to $50,000. 

Diworces.—Several divorce acts were passed. A divorce in 
one case was granted, because it appeared from the petitions of 
both of the parties, that they wished to be separated and that they 
could not live happily together, and ‘ because the happiness of the 
people should be the ultimate end and object of all governments” 

Ch 94.—Religious Corporations. A resolution was passed by 
the concurrence of two thirds of each house, which declares that 
an article in the State Constitution, forbidding the establishment of 
religious corporations, shall not be construed to prevent religious 
societies from holding not more than ten acres of ground for the 
purposes of burying grounds and churches. 
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Several memorials were addressed to Congress by the legisla- 
ture. ‘Two of these relate to the continuation of the Cumberland 
road to the seat of government of Missouri, and the improvement 
of the navigation of the Mississippi and Missouri rivers, and re- 
quest appropriations for these purposes. A third memorial urges 
upon the attention of the general government the claims of por- 
tions of the militia, for services during the late Indian disturbances. 
A fourth relates to the claimants of lands under grants of the 
French and Spanish governments, and prays that they may be ad- 
justed without further delay. A fifth prays, that further means of 
defence against the Indians on the frontiers may be afforded 
by the general government. A sixth, prays for an enlargement 
of the territory of the state, by the extension of their northern 
boundary line westwardly to the Missouri, and eastwardly, in a 


straight line, from the rapids of the river Des Moines, to the 
Mississippi. 





NORTH CAROLINA. 


At the session of the legislature of North Carolina, commenced 
on November 15, 1830, one hundred and fifty-nine acts and forty- 
seven resolutions were passed. 

Ch. 4.—Slaves and Free Persons of Color. All marriages 
between free negroes or persons of color, and white persons, are 
declared to be void. If any free negro, &c., after the passage of 
this act, marry or cohabit as man and wife with a slave, such 
negro, &c. is subject to be fined and imprisoned or whipped, at 
the discretion of the court; the whipping not to exceed thirty-nine 
lashes. 

Ch. 5.—If any person shall be engaged in circulating within 
the state any pamphlet or paper tending to excite insurrections, &c. 
among the slaves or free negroes, he shall, for the first offence, be 
imprisoned not less than one year, and be put in the pillory and 
whipped, at the discretion of the court; for the second offence, 
he shall suffer death, without benefit of clergy. If any person 
shall attempt by words to excite a spirit of insurrection among the 
slaves or free negroes, he is to be whipped and imprisoned for the 
first offence, and to suffer death for the second offence. 

Ch. 6.—Any free person who shall ‘teach or attempt to teach 
any slave to read or write, the use of figures excepted, or give or 
sell to such slave any books or pamphlets,’ if a white, shall be 
fined, not Jess than $100 nor more than $ 200, or be imprisoned ; 
if a free person of color, he shall be fined, imprisoned, or whipped ; 
if aslave attempt ‘to teach any other slave to read or write, the 
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use of figures excepted,’ he is to be carried before any justice of 
the peace, and, on conviction thereof, to receive thirty-nine lashes. 

Ch. 7.—If any free person of color peddle any goods, &c. out 
of the county in which he resides, without a license from the 
county court, he is liable toa fine, and imprisonment not exceeding 
the term of six months. 

Ch. 8.—If any person entice a slave to absent himself from the 
service of his owner, or harbor any runaway slave, he is subject to 
a penalty of $ 100. 

Ch. 9.—Persons desirous of emancipating their slaves, are re- 
quired, after having given due notice, to file a petition in the 
superior court, praying for permission so to do; which is to be 
granted, provided that the petitioner enter into a bond with secu- 
rities in the sum of $1000 for each slave, conditioned that the 
slaves shall correctly demean themselves while remaining in thestate, 
and that they will, within ninety days, leave the state and never 
return. Any slave over the age of fifty years may be emancipa- 
ted, upon proof that he has performed meritorious services, (which 
‘must consist in more than a mere general performance of duty,’) 
provided that the petitioner shall swear that he has not received, 
in money or otherwise, the value of such slave, and shall give bond 
in the sum of $500 conditioned that the slave shall correctly 
demean himself while in the state and shall not become a parish 
charge. If any slave neglect to leave the state within ninety days 
after permission to emancipate him has been granted, or shall 
ever return into the state after having left it, he shall, on convic- 
tion, be sold, and the sale shall vest an absolute right of property 
to the slave, in the purchaser. 

Ch. 10.—Slaves convicted of gaming are to ‘be whipped pot 
exceeding thirty-nine lashes.’ Free persons convicted of gaming 
with slaves, or allowing slaves to game in their houses, &c., are, 
if white, to be fined or imprisoned ; if colored, to be whipped. ‘The 
patrol is authorized to apprehend any slave so gaming, and ‘in- 
flict upon such slave a whipping not to exceed fifteen lashes ;’ and 
this is not to prevent such slave from receiving the punishment 
prescribed in the former part of the act. 

Ch. 14.—If any free person of color residing in this state shall 
emigrate therefrom to another state, and be absent for ninety days, 
it shall not be lawful for such person to return, unless he or she 
shall have been detained by sickness or other unavoidable occur- 
rence. 

Ch. 30.—All vessels arriving from another state or country, 
and having on board any free negro, &c., not an inhabitant of 
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this state, shall be subject to quarantine for thirty days. If the 
commander of any such vessel refuse to moor her at the quaran- 
tine ground, he shall forfeit $500, to be recovered by any person 
suing for the same, and shall be liable to indictment, and, on 
conviction, to a fine and imprisonment. If any free negro, &c. 
on board such vessel shall go on shore before the expiration of the 
thirty days, or shall have any communication with any negro, &c. 
residing in this state, while on board the vessel so riding in quar- 
antine, the former shall be apprehended and imprisoned until the 
vessel shall be ready to proceed to sea; the latter shall be liable 
to ‘be whipped not exceeding thirty-nine lashes;’ the commander 
of the vessel, in either case, shall forfeit $500. ‘The commander 
is required, when he sails, to carry away the negro so imprisoned, 
and to pay the expenses of his detention; if he neglects so to do, 
he is liable to a fine of $500, and the negro is required to depart 
from the state within ten days. In case of shipwreck, or other 
unavoidable accident, the provisions of the act are not required to 
be complied with, till after the expiration of a month; nor is the 
act to extend to free American Indians, or to national ships of 
war, or free negroes, &c., on board thereof. 

Ch. 16.—Patrol. This is an act for the regulation of the 
patrols, prescribing their duties, &c. They are required to visit 
the negro houses, to punish such slaves as may be off their owners’ 
plantations without a permit, to suppress all collections of slaves, 
to apprehend all runaway negroes, to detect thefts, &c. 

Ch. 28.— Militia. Every person subject to militia duty, but, who 
from scruples of conscience, shall refuse personal military service, 
shall be exempt therefrom, except in time of insurrection or inva- 
sion, on paying annually $2,50. All sums of money received 
ufder this act, ‘shall form a part of the Literary Fund. 

Ch. 24.— — Daiversity of North Carolina. The president and 
directors of the Literary Fund are required to lend to the trustees 
of this university, the sum of $25,000, for the term of five years, 
on condition, that the trustees agree, under their corporate seal, 
that the Legislature may, at any subsequent session, modify ‘ the 
charier of the institution, so as to assume to the state the man- 
agement of the institution, and the possession and disposition of 
all its property.’ 

Ch. 40.—Bank Notes. No person, after July 4th, 1832, shall 
circulate or receive in payment any bank notes under the denom- 
ination of five dollars, issued by the banks of other states, under 
penalty of forfeiting the amount of such notes, and the costs of the 
suit for the recovery of the penalty. 
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Ch. 44.—Statutes. The repeal of a statute shall not affect any 
suit brought before the repeal, for any forfeitures incurred, or for 
the recovery of any rights accruing, under the statute. 

Ch. 46.—Gold Mines. Lessors of property for mining purpo- 
ses, shall not be liable as partners of the lessees, ‘ although such 
lessors may receive a sum uncertain of the proceeds or net profits, 
or any other consideration, which, though uncertain at first, may 
afterwards become certain.’ 

Ch. 41.—Public Buildings. Uf any person wilfully burn the 
state-house, or any of the public offices of the state, or any court- 
house, &c. he shall suffer death; if any person attempt to burn 
such buildings, he shall receive thirty-nine lashes, stand in the 
pillory one hour at least, and be fined and imprisoned at the dis- 
cretion of the court before whom he may be convicted. 

Ch. 31.—Commissioners. 'The governor is authorized to ap- 
point commissioners, in such of the states or territories of the 
Union as he may deem expedient, to take depositions and acknow- 
ledgments of deeds for the conveyance of land lying in this state, 
or of any other writings under seal, &c., to be used in this state. 
The commissioners are to continue in office during the pleasure 
of the governor, and to take an oath before a justice of the peace 
for the faithful performance of their duties. 

Ch. 33.—Debtors. This act provides, that one bible, testament, 
hymn book, prayer book, and all necessary school books shall be 
exempted from all executions against the owner, and that they 
shall also be excepted in the oath of insolvency. 

Ch. 36.—The land of a deceased person shall be liable to the 
payment of his debts for the term of two years after probate of the 
will, or granting letters of administration. This act is not to ‘ af- 
fect the right of any person to whom any land shall be devised in 
trust or otherwise, or to whom power to sell land shall be given by 
any last will and testament, for the purpose of paying the debts of 
the devisor or testator, to sell or dispose of the same in order to 
carry into effect the intention of such devisor or testator.’ 

Ch. 38.—Mortgages. If a mortgagor of personal property shall 
‘ fail to perform the conditions of the mortgage, for the space of two 
years from the time of performance specified in the mortgage, and 
shall omit to file a bill in equity, claiming his equitable right to 
redeem such personal property, for the space of two years after 
the forfeiture of the conditions of the mortgage,’ he shall be for- 
ever barred of all claim in equity to the property; the mortgagee 
may file his bill to foreclose at any time after the forfeiture of the 
conditions of the mortgage ; if the mortgagor become lunatic, &c., 
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or remove beyond seas, the further time of one year from the re- 
moval of such disability is allowed him, within which he may 
assert in equity his right to redeem. 

Ch. 56.—Jnternal Improvement. The ‘Petersburg Railroad 
Company ’ incorporated by the legislature of Virginia with a capital 
stock of $ 400,000, for the purpose of constructing a railroad from 
Petersburg to some point on the North Carolina line, is vested 
with corporate powers by the legislature of this state, and author- 
ized to continue the railroad ‘to the north side of the Roanoke 
river, where it first strikes the bank of the river, at a point not 
above the town of Weldon, nor below the town of Halifax.’ 

Ch. 107.—The ‘Fayetteville Railroad Company’ is incorpor- 
ated with a capital stock of $20,000, for the purpose of con- 
structing a railroad from Fayettville, to the Cape Fear river, at 
Campbelton. 

Ch. 118.—The Mattamuskeet Lake Canal Company, is au- 
thorized to cut a canal 15 feet wide and 4 feet deep, from the 
north side of Mattamuskeet Lake into Alligator river, and to 
construct a road between the same points, near the margin of the 
canal. 

An act was passed for the improvement of the navigation of 
New Hope river, in the counties of Chatham and Orange. 

Three turnpike road companies were incorporated. 

Miscellaneous. A large proportion of the acts of this session 
relate to the county courts, prescribing the times of their sessions 
in particular counties, &c. Several acts were passed regulating 
the payment of jurors in certain counties. Eight acts relate to 
the establishment of poor houses, &c. 

Acts were passed for the incorporation of two towns; a ferry 
company; a bridge company; two military companies; seven 
academies ; the ‘ Fayetteville Female School of Industry,’ and the 
‘Elizabeth City Dorcas Society.’ 





OHIO. 

At the session of the legislature of Ohio, held in February, 
1831, a number of statutes previously passed, of a general na- 
ture, were ordered to be reprinted, and the laws on a great number 
of the most important subjects having been thoroughly revised, 
digested, modified and enlarged, were passed into laws in a new 
draft ; and all the acts thus enacted or ordered to be reprinted, of 
which the newly enacted laws constitute by far the greatest pro- 
portion, — indeed almost the whole — are printed in a volume, 
numbered the 29th volume of Ohio laws, which is in effect the 
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revised code of Ohio. The revision seems to be very faithfully 
and skilfully done, and supplies many provisions worthy of being 
copied into the laws of some of the older states. 

The volume commences with the laws of the United States on 
the subject of naturalization ; for the regulation of seamen ; 
respecting fugitives from justice, and persons escaping from the 
service of their masters; conterning the surveying of public lands ; 
and the appropriation of public lands in Ohio for schools. In the 
first citation of a statute we refer to the page in this volume, and 
then to the sections of the law. 

Courts. 'The Supreme Court consists of four justices ; the one 
holding the oldest commission or having first held a commission 
in the court; or, in case of the two oldest commissions of the 
same date, the elder of the two judges holding them, is styled the 
‘Chief Judge.’ The supreme court has original jurisdiction con- 
current with the common pleas in capital cases, and in civil causes 
where the matter in dispute exceeds $1,000; and appellate ju- 
risdiction in all civil cases from the common pleas. 

The common pleas consists of a president and three associate 
justices ; and has original jurisdiction in all civil cases not cog- 
nizable before a justice of the peace, and appellate jurisdiction 
from justices of the peace; it also acts as a court of probate, in 
regard to the administration of the estates of persons deceased ; 
appoints guardians to minors, idiots and lunatics; and has juris- 
diction of their accounts; it has exclusive original jurisdiction of 
all crimes and offences not capital, and jurisdiction concurrent 
with the supreme court in capital cases. 

Practice. A statute, p. 56, of 120 sections, repeals former stat- 
utes and makes general provision for process, service, bail, nonsuit, 
defaults, judgment, costs, execution, levy, appeals, &c. 

Persons Imprisoned on Mesne Process. Whenever a person 
imprisoned on mesne process, shall not be charged in ten days 
after judgment, he shall be discharged. s. 21. 

Joint Obligors. ‘It shall be lawful for the plaintiff, after a writ 
shall be returned, “ served,” on one or more of the defendants, to 
file his declaration against such defendant or defendants, suggest- 
ing the return as to such as have not been served with the same, 
and shall proceed to final judgment against the defendant so served.’ 
s. 36. ‘The plaintiff may, by a writ of scice facias, after obtain- 
ing judgment as aforesaid, cause any defendant, on whom the 
original writ in said cause had not been served, to be made parties 
to said judgment, unless he show good cause why judgment 
should not be rendered against him.” s. 37. ['This is a very good 
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provision and supplies a defect existing in the laws of some of the 
states, where in case of some of the debtors being out of the ju- 
risdiction of the court at the time of the service, and not made 

parties to the suit, they are thereby absolutely discharged from the 

debt. | 

Paying money into court. In any action the defendant may 
bring into court the amount he admits to be due and costs to the 
time, and unless the plaintiff recovers more, he shall be liable for 
costs. s. 46. ['This provision appears to be intended to extend to 
all actions whatsoever in which damages are claimed, unless the 
expression ‘ admits to be due,’ should be construed to limit it.] 

Evidence of special matter may be given under the general issue, 
notice thereof being given with the plea. s. 48. 

A plea in abatement is not admissible without affidavit of its 
truth. s. 49. 

The nonjoinder of defendant partners being pleaded in abate- 
ment, shall not abate the writ, but the parties omitted may be 
summoned and joined.  s. 50. 

[The preceding provision tends so obviously to the furtherance 
of justice, and the abridgment of expense, that it seems singular 
that it has not been incorporated into the Jaws of all the states. } 

Consolidation. Actions may be consolidated, or unnecessary 
counts struck out, on motion of the defendant.  s. 80. 

A judgment lien expires at the end of five years. s. 85. 

‘ Contempt of authority in any cause or matter in hearing ’ may 
be punished by the supreme court or common pleas, ‘ by fine or 
imprisonment, or both.’ s. 98. 

Writs of error shal] not be brought but within five years after 
rendering the judgment complained of, or after the disability of a 
Seme covert, &&c. ceases. s. 104. 

Amendment after judgment. Pleadings may be amended at 
any time before writ of error brought, upon such terms as the 
court may prescribe. s. 105. 

Opinions of the court with the reasons of their judgment, are to 
be written, and filed, in cases of error, appeals, issues in law, de- 
murrer to evidence, motions in arrest of judgment, or for a new 
trial founded on supposed misdirection to the jury, or improper 
admission or irrelevancy of testimony; or upon allegation that the 
verdict is against law; and in case of disagreement of the judges, 
the dissenting judges are required to give the reasons of their 
dissent, to be filed in the case. s. 115, 

Chancery Practice. Another act, p. 81, embraces the whole 
subject of chancery proceedings and practice, authorizing the 
















































1831.] Ohio. 415 


court, however, to be governed by the general rules of chancery 
practice, where no provision is made by law to the contrary. 

Judgment Lien. A judgment shall operate as a lien on the 
debtor’s lands in the county where the judgment is given. Lands 
in other counties may be seized on the execution. p. 101. 

Seizure of Chattels. Where chattels seized on execution as 
belonging to the debtor, are claimed by some other person, the 
sheriff is directed to give notice thereof to a justice of the peace 
who orders a jury to be summoned to try the right to the proper- 
ty; whose verdict is to govern the officer as to levying on the 
chattels. s. 8. 

Levy on Lands. Lands liable to satisfy a judgment, are ap- 
praised, and are not sold unless two thirds of the appraised value 
is bid for them.  s. 12. 

Sheriff’s Deeds. Where a sheriff, having sold land to satisfy 
an execution, goes out of office before giving a deed, his successor 
may make a deed. s. 20. 

Surety. In case of joint judgment against principal and surety, 
the clerk is directed to minute which is the principal, and the 
execution is not to be levied on the lands or goods of the surety 
until those of the principal, within the jurisdiction of the court, 
are exhausted. — s. 26. 

Goods exempted from Execution. A debtor having a family is 
entitled to the exemption from seizure on execution, of ‘ one cow, 
twelve sheep and the wogf shorn from them, all the flax in the 
possession of such family,and the yarn and thread manufactured 
therefrom ; two spinning wheels, two beds, bedsteads and bedding ; 
the usual and commgn wearing apparel of such family; any 
quantity of cloth manufactured by such family not exceeding 
’ furniture not exceeding the amount of $15; 
and tools of a mechanic not exceeding $75._ s, 29. 

Mayhem. ‘If any person shall voluntarily, unlawfully, and on 

purpose, cut or bite the nose, lip or lips, ear or ears, or cut out or 
~ disable, any limb or member of any person, with intent to murder, 
kill, maim, or disfigure such person, he shall be imprisoned and 
kept to hard labor not less than three nor more than twenty 
years. p. LAO. 

Duelling is prohibited with severe penalties. s. 25. 

Selling land without title, with intent to defraud, subjects the 
party to imprisonment and hard labor from 3 to 7 years. s. 32. 

Election of the court by which to be tried, whether the common 
pleas or supreme court, may be made by any person indicted for a 
capital offence, before the common pleas. p. 156. 


seventy-five yards; 
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Prisoner standing mute ; a jury is empanneled to try whether 
he stands mute by the act of God; if they so find, he is to be re- 
manded to prison, otherwise, a plea of not guilty is to be entered , 
and so also if he refuses to plead. s. 15. 

Sabbath breaking by sporting, rioting, quarrelling, hunting, 
fishing, shooting, or doing common labor, (excepting works of 
necessity and mercy) is punished by fine, from $1 to $5. p. 161. 

Disturbing religious societies assembled to worship, is punished 
by fine not exceeding $20. s. 3. 

Profanity. If a person over 14 years of age, profanely curse 
or damn, or profanely swear by the name of God, Jesus Christ, 
or the Holy Ghost, he is liable to a fine from 25 cents to $1. 

Puppet-shows, &c. A person exhibiting puppet-shows, wire 
dancing, tumbling, juggling, or slight of hand, for money, is liable 
toa fine of $10. s. 8. 

Bull and bear baiting is prohibited under a penalty not exceed- 
ing $100; s. 11. Cock fighting, $20.  s. 12. 

Justices of the peace, the number for each town is determined 
by the court of common pleas, and they are elected by the inhab- 
itants of the town, p. 167; are commissioned by the governor, 
p- 169 ; have jurisdiction in disputed account, bill, note, or bond, 
less than $100, p. 171, 179; must keep a docket and transmit it 
to successors in the same town, p. 171; their certificate is evidence 
of what was done in suits or proceedings before them, p. 173. [The 
several acts defining the powers of justices of the peace and direct- 
ing their proceedings, contain very full and minute provisions, and 
are easily understood and applied ; circumstances of great impor- 
tance such laws. | 

Limitations. ‘ Ejectment, or any other action for the recovery 
of the title or possession of land,’ 21 years; forcible entry, 2 years; 
actions, on the case, covenant and debt on specialty or written 
contract, 15 years; actions on the case on contracts not in writing, 
6 years; trespass, detinue, trover and replevin, 4 years; other ac- 
tions 4 years; saving an additional period for persons under some 
disability. p. 214, 215. Actions on contracts barred by the laws 
of the place where they were made, are barred in Ohio. p. 215. 
‘Part payment or an acknowledgment of an existing liability, 
debt or claim, or any promise to pay the same,’ takes a debt out 
of the statute. p. 210. 

Negotiable paper. Bonds, notes, &c. payable to ‘ bearer, order 
or assigns,’ are negotiable by endorsement ; and the endorsee 
may maintain a suit in his own name. p. 217. 

“‘raudulent Conveyances. Deeds of gift and conveyances of 
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goods and chattels made in trust for the persons making the 
same, shall be void. No interest in lands is to be granted but in 
writing. p. 218. 

Executors and .administrators are appointed by the court of 
common pleas. p. 231. Property of the deceased is to be assign- 
ed to the widow and children sufficient for one year’s support. p. 8. 
Temporary administration is granted when the existence or valid- 
ity of a will is a matter of doubt or controversy. s. 8. An exec- 
utor or administrator may be removed in case of neglect to comply 
with the law in administering, or ‘waste of the estate.’ s. 23. If 
the sureties of the executor or administrator believe that he is 
‘wasting or mismanaging the estate,’ whereby they may become 
liable, the court may, on their application, require him to give the 
sureties a bond of indemnity, or, in case of his neglect to do so, 
remove him. In case of decease after the first of March, all the 
‘emblements’ of the deceased’s estate ‘which shall be severed 
before the 31st of December following, shall be assets in the hands 
of the executor or administrator,’ but if the decease is after the 
31st of December, and before the first of March, the emblements 
on the lands at the time of the decease pass with the lands. s. 26. 
Executors and administrators appointed in another state may sell 
lands of the deceased in Ohio. s. 39. All liens on the estate of 
the deceased, as security for debts not presented to the executor 
or administrator shall expire and become void at the expiration of 
five years if the executor or administrator shall then have made a 
final settlement of his accounts, or if not, as soon after as he shall 
have made his final settlement. s. 42. But the heirs and devisees 
shall be personally liable to such creditors, to the amount of the 
assets received by them. s. 43. Executors and administrators 
appointed in another state, may bring suits in Ohio. s. 46. 

Wills. Every species of property may be devised. p. 242. ‘A 
will shall be in writing, signed by the party making, or by some 
person in his presence and by his direction, and attested in the 
presence of such party by two or more credible witnesses, who 
saw the testator subscribe, or heard him acknowledge the same.’ 
s. 2. A will made by an infant is void. s.3. A child reported 
to be dead at the time of making a will, or born afterwards, shall 
inherit as if no will were made. s. 6. Ifa devisee or legatee is a 
subscribing witness, and the will cannot be proved without his 
testimony, the devise or bequest shall be void, and he shall be 
competent as a witness; ‘but if he would have been entitled to 
any share of the estate, in case such will was not established, so 
much of said share shall be saved to him as shall not exceed the 
bequest or devise.’ s. 10. A verbal will made in the last sickness 
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of the deceased and proved by two witnesses is valid to pass per- 
sonal estate. s. 11. But it cannot be proved after six months 
from the decease. s. 12. If lands in several counties are devised 
in a will, it must be recorded in each county. s. 13. 

Guardians are appointed by the common pleas. _p. 247. 

Dower is given in all estates of inheritance of which the hus- 
band was seized during the coverture. _ p. 249. 

Descent and Distribution. 'The rules of descent of estates de- 
rived to the deceased by devise, inheritance or gift, are different 
from those of estates otherwise acquired. p. 252. ‘The half blood 
is distinguished from the whole in descents. Title by descent may 
be derived through an alien ancestor. ‘ Bastards shall be capable 
of inheriting, or transmitting inheritance on the part of their mother.’ 
s.12. ‘They are legitimated by the intermarriage of their parents. 
s. 13. 

Betterments. Persons oceupying lands under a title, which 
proves to be defective, shall, on being evicted by a better title, be 
allowed for betterments. p. 261. 

Public buildings, are put under the superintendence of com- 
missioners in each county, appointed for three years. p. 267. 

An Assessor of taxes is appointed for each county, for two 
years ; he appoints deputies. _p. 270. 

Taxes. Land held by or for a religious society, not exceeding 
ten acres, is exempted from taxation. p. 272. Lands and build- 
ings used for school houses, academies and colleges; all property 
belonging to academies, excepting buildings owned, but not occu- 
pied by them ; county poor-house lands not over 200 acres ; char- 
ity hospital buildings; lands sold by congress, for the term of five 
years after the sale; and s. 2, personal property of traders dealing 
in articles the growth or manufacture of the state, or the proceeds 
of such, not exceeding $200, are exempted ; and no person is 
liable to be taxed for articles produced or manufactured by him- 
self in the state. s. 3. ‘Traders pay a tax of one per cent. per 
annum on their capital. s. 5. The valuation of property is finally 
settled by a board consisting of the county commissioners, audi- 
tor and assessor. s. 19. 

County accounts are audited by a county auditor, elected by the 
electors of the county for two years. p. 280. 

Lands sold for non-payment of taxes, are to be first advertised 
in a newspaper printed in the county, if any, or, if not, in one 
circulated in the county. p. 297. They may be redeemed within 
two years from the sale, or if belonging to femes covert, minors, 
insane persons, idiots, or persons in captivity, within two years after 
the disability ceases. p. 3UU. 
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Banks, bridges and insurance companies, are taxed 5 per cent. 
on their dividends. p. 302. 

Agents of insurance companies out of the state, must obtain a 
license, s. 3, and give a bond to account for profits annually, s. 4 ; 
they are taxed six per cent. on the amount.  s. 5. 

Sales atauction of houses, lands, vessels and boats, are taxed 
one per cent. on the amount of sales: p. 304: Of tea, coffee, 
sugar, molasses, spices, salt, fish, oil, queen’s ware, glass ware, 
wines, spirits, one and a half per cent. ; of other articles, two per 
cent. 

Licenses for taverns, are fixed at the discretion of the court 
granting them, not exceeding $50, nor less than $5. p. 310. 

Licenses to pedlers, of goods not produced or manufactured in 
the state, are $50 for each vehicle employed. p. 313. 

The poor are supported by the county in which they have a 
settlement; blacks do not gain a settlement. p. 320. 

Debtor and Creditor. A debtor, by delivering up his property, is 
discharged from imprisonment. _ p. 329. 

Deed. A scrawl isa seal. p. 349. 

County and state roads, must be 60 feet wide. p. 353; town 
roads 30 feet. p. 365. 

Ohio State Canals. The bow of boats must be ‘ at least as 
sharp or acute as a semicircle.’ p. 381. The masters of boats 
are required to pay a tax of 5 mills per mile for each passenger. 
s. 62. 

Schools. The school tax is 3 1-4 mills on the dollar of the 
value of the taxable property throughout the state, excepting that 
of negroes and mulattos. p.414. ‘The tax of each township to 
be appropriated to the schools of each town. — s. 22. 

A permanent school fund is to be established out of the proceeds 
of the sales of lands appropriated by congress for the use of 
schools. p. 423 Donations may be made to the same fund. s. 5. 

An Asylum for the deaf and dumb is provided by the state. 
p- 427. 

Kidnapping of a free black is punished by imprisonment to 
hard labor, not less than three or more than seven years. p. 442. 

Toll for grinding and bolting wheat, rye, and other grain, is one 
tenth ; for grinding or chopping rye, barley, or buck-wheat, one 
twelfth ; for grinding corn, one eighth. p. 449. 

Bills of Exchange. The damage on a protested foreign bill is 
12 per cent.; on an inland bill, that is, one drawn upon a person 
within the United States and out of Ohio, 6 per cent. p. 462. 

In actions against banks or bankers, on bank notes, the plain- 








420 Legislation. [ Oct. 


tiffs may declare for money had and received. p. 453. Banks 
and bankers may, in actions on notes or bills of exchange, join mak- 
ers and endorsers in the same action. s.9. Banks are prohibited 
from issuing notes payable at a future day. s. 10. 

Bank Notes of \ess than five dollars issued out of the state are 
prohibited. p. 460. 

Sureties on bills or bonds may give notice to the holders to 
commence suits against the principals upon them, and unless such 
suits are commenced within a certain time after such notice, the 
sureties shall be discharged. p. 461. 

Aliens may hold lands in Ohio. p. 463. 

Dogs. The owners of dogs are liable for the damage done by 
them, and a dog found worrying or killing sheep, may be killed. 
p. 467. 

Wolves. ~ bounty for killing a wolf over six months old is 
$4,50 ; under, $2,50. p. 468. 

Pretection . the fur trade. The killing of muskrats from 
the Ist of May to the 15th of October is prohibited. p. 409. 

Salaries. The salary of the governor is $1000; of the secre- 
tary of state, $800; of the treasurer of the state, $800; of the 
auditor of the state, $1000; of thesupreme judges, $1200 each ; 
and of the presidents of the court of common pleas, $1000 each. 

Stage Coaches. A driver of a stage coach is liable to be fined 
from #5 to 20 for running his horses, or leaving them not fast- 
ened, and the owners of the coach are answerable for the fine. 
p- 508. 





DELAWARE. 


At the session of the legislature of Delaware, commenced on 
January 4th, 1831, forty acts and nine resolutions were passed. 

Ch. 68.—Convention. This act provides for the election, by 
the people, of delegates to a convention, to be held on November 8, 
1831. [The object of the convention is not stated. | / 

Ch. 84.—Exzpenses of Government. The sum of $12,000 is 
appropriated for the support of the government during the year 
1831. 

Ch 69.—Delaware Breakwater. No person shall, between 
November Ist and April Ist, sweep for, or take possession of an- 
chors, cables, or buoys, within one mile’s distance of the Delaware 
Breakwater, &c., under the penalty, for every such offence, of 
not less than 5 nor more than $50. But this act is not to be 
‘construed to extend to such persons as may have lost anchors, 
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cables, or buoys.’ ‘The act is to continue in force until the com- 
pletion of the Breakwater, or until the expiration of a year after 
the work shall have been abandoned by the United States. 

Ch. 70.—Crimes. If any person pluck and carry away any 
Indian corn, or remove any of the materials from any fence, or 
cut down, &c. any oak, hickory, or other trees, without the consent 
of the owner, he is liable to be fined not less than $5, nor more 
than $200, ‘and may also be sentenced to suffer imprisonment, for 
a term not exceeding two months, if the court shall deem the cir- 
cumstances to require such additional punishment.’ 

Ch. 82.—IJnternal Improvements. This act relates to the New- 
castle and Frenchtown Turnpike and Railroad Company. «The 
railroad is to extend from Newcastle on the Delaware river, to the 
Elk river, at or near Frenchtown in Maryland. 

Ch. 83.—This is an act incorporating the Wilmington and 
Downingtown Railroad Company, for the purpose of constructing 
a railroad from Wilmington to the line of the state, in the direction 
of Downingtown, in Pennsylvania; the capital is to be $100,000, 
with the privilege of ‘ increasing the number of shares, so as that 
the capital stock shall not exceed $150,000 ;’ if a company shall 
be incorporated by the state of Pennsylvania, for the purpose of 
constructing a continuation of the railroad to Downingtown, the 
two companies may be united, after the completion of their re- 
spective portions of the railroad, and the payment of all their 
debts. 

Ch. 74.—Steamboat Company. The Wilmington and New 
Jersey Steamboat Company, is incorporated with the right to hold 
property not exceeding $30,000 in value, or of which the yearly 
income shall not exceed $8,000. 

The following resolutions were passed. 

A resolution, concurring with resolutions of the legislatures of 
Pennsylvania, Louisiana and Vermont, in regard to the constitu- 
tionality and expediency of the Tariff of 1828; the resolution 
also declares, that the construction of works of internal improve- 
ment is within the constitutional powers of Congress, and that the 
exercise of such power is highly expedient. 

A resolution was passed dissenting from that of the legislature of 
Alabama, which recommends the re-election of Andrew Jackson, 
as President, disapproving of his rejection of the Maysville road 
bill, &c. and declaring Henry Clay to be a suitable person for that 
oflice. 

A resolution was passed relating to the publication of reports of 
cases adjudged in the High Court of Errors and Appeals. 


reo 
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Another relates to those surviving officers and soldiers of the 
revolutionary army, who are not entitled to pensions under any 
existing law. 

The legislature non-concurs with that of Louisiana, in the 
proposal to amend the constitution of the United States, so 
as to extend the term of office of the President and Vice President 
to six years, and to render the President ineligible : the resolution 
also dissents from the proposal of the legislature of Missouri, ‘ to 
amend the constitution, so as to provide a uniform mode of electing 
the President and Vice President of the United States, without 
the intervention of electors, and so that the election of President 
and Vice President, should in no case whatever, be submitted to 
the decision of the House of Representatives of the United States.’ 

A resolution declares, that in the opinion of the legislature, 
the revenue arising from the sale of the public lands, after the 
payment of the national debt, ought to be distributed among the 
several states, for the purpose of extending the means of education, 
throughout the Union. 

Sheriffs are required, by another resolution, to furnish to the 
legislature an account of the number of persons imprisoned in 
1831; distinguishing between those imprisoned for debt and those 
imprisoned for crime, and stating the time during which, and the 
amount, or the offence for which they shall have been cenfined, 
the costs in each case, their ages, sex and color, and the amount 
of payments obtained in each case, in consequence of imprison- 
ment for debts. 


MARYLAND. 

The legislature of Maryland, at the session which commenced 
on December 27th, 1830, passed one hundred and eighty-nine acts 
and sixty-six resolutions. 

Ch. 103.—Militia. ‘So much of the several acts of assembly, 
except so much thereof as provides for the first company parade, 
in each and every year, requiring militia meetings for parade,’ is 
repealed ; but this act is not to affect the militia of Baltimore. 

Ch. 17.— Wearing apparel of deceased persons. The wearing 
apparel of deceased persons is exempted from appraisement and 
sale in alJ cases, where there is a child, grand-child, or widow ; 
such apparel is to be distributed among the children of the de- 
ceased ; if there are no children, then among the grand-children ; 
and if there are neither children nor grand-children, it is to be 
the property of the widow ; but watches and jewelry are not to be 
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included in this exemption ; where several persons are entitled to 
such apparel, the executor or administrator is to ‘ make such dis- 
tribution among them as he may think equitable and proper.’ 

Ch. 155.—Debtors. No execution shall be issued on any judg- 
ment rendered by a justice of the peace, for a debt not exceeding 
$30, contracted after July 4th, 1831, against the body of any 
debtor who may have been a bona fide resident of the state, one 
year, and of the county where the judgment may have been ren- 
dered, four months ; but this is not to prevent the imprisonment 
of any person against whom fraud has been alleged and proved. 

Ch. 125.—Any insolvent debtor, who shall apply for a discharge, 
is to be relieved from the payment of all ‘ costs adjudged, or which 
shall accrue after judgment rendered in any penal action against 
him,’ upon the same conditions, as from his debts, provided ‘ that 
the penalty imposed by the judgment in such action, shall have 
been first remitted by the governor and council.’ 

Ch. 145.—Penalties Any person committed to jail by the 
judgment of any court, for non-payment of any penalty or forfeit- 
ure, who shall have remained in custody for thirty days, if the 
penalty does not exceed $50, and for 60 days, if the penalty is 
more than $50 and does not exceed $100, shall be discharged from 
further imprisonment on account of said penalty and the costs of 
the prosecution, provided that it shall be ‘ proved to the satisfaction 
of the court, or any judge thereof, as the case may be,’ that such 
person is unable to pay the penalty and costs. 

Ch. 99.—Dower. Where expenses have been incurred under 
the authority of the orphan’s court, in making ‘the necessary re- 
pairs or improvements on the real estates, in which any widow 
shall or may, at the time such repairs are made, &c., be entitled 
to a right of dower,’ such portion of the expenses shall be paid by 
the widow as the court shall order; but this court is authorized to 
apportion the expenses of repairs, only in cases where minors are 
concerned. 

Ch. 119.—ZJnternal Improvement. The ‘treasurer of the west- 
ern shore’ is directed to subscribe for two thousand shares of 
stock in the Baltimore and Susquehanna Railroad Company, on 
behalf of the state; but no instalment on the stock is to be paid 
by the treasurer, unless stock to the amount of $350,000 shall 
have been subscribed for by individuals and corporations, and 
the instalments thereon paid. Ch. 49. The Baltimore and Sus- 
quehanna Railroad Company are authorized to construct a lateral 
railroad commencing at some point upon the main stem of their 
railroad within en miles from Baltimore, and extending through 
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Westminster, to the head waters of the Monocacy River. Ch. 
158. The Baltimore and Ohio Railroad Company are authorized 
to construct a railroad from Baltimore to the line of the state, in a 
direction towards Washington; the state reserves to itself the 
right, to ‘ subscribe for and receive stock of the company, to the 
amount of the whole or any part of the cost’ of such railroad, in 
which case the stock of the company is to be increased accord- 
ingly, or ‘to take and hold, as separate stock, any part of the 
amount of funds used in the construction of such railroad, not 
exceeding five eighths of the cost’ thereof, and to receive a due 
proportion of the profits arising from the travelling and transport- 
ation on it; in either case payment is to be made by the state in 
money or in stock of the state. 

A resolution was passed relative to the opening of a direct 
navigation through the sounds which run parallel to the sea coast, 
between Chesapeake Bay near cape Charles, and Lewiston creek 
in the bay of Delaware, requesting the governor to ‘ express to the 
President of the United States the earnest wish’ of the legislature, 
that engineers may be appointed to survey the coast and to report 
an estimate of the cost of this improvement. It was resolved that 
the cooperation of the other states interested in the improvement 
should be invited. 

A resolution was passed, authorizing the governor and council 
‘to appoint three commissioners to repair to Harrisburgh, to re- 
monstrate against the conduct of the state of Pennsylvania,’ in 
erecting dams across the river Susquehanna; and to endeavor to 
procure the removal of all such obstructions. ‘The cooperation of 
the states of New York and Delaware is also to be requested 
through their governors. [In the preamble to this resolution it is 
stated, that an act was passed by Pennsylvania in 1801, and an- 
other, by Maryland, in 1813, declaring the river to be a public 
highway, and authorizing the removal of all obstructions there- 
from ; and it is declared ‘ that from the several enactments of the 
two states, it is manifest, that, by a solemn compact, the river 
Susquehanna is a free and public highway, and that neither of 
the contracting states, without the consent of the other, has a 
right’ to impede the natural navigation thereof. | 

Ch. 50.— Baltimore College. The trustees of Baltimore College 
are authorized to execute a deed of transfer of all the property of 
the institution, to the trustees of the University of Maryland, upon 
certain conditions. 

Acts were passed for the following purposes— Fourteen acts, 

authorizing the commissioners, &c., of certain counties to levy 
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money for the erection, &c., of bridges; seven acts of divorce ; 
four acts authorizing certain persons to bring certain slaves into 
this state. 

The following companies were incorporated — The Union Slate 
Company, with a capital not exceeding $ 100,000; a company, 
for the purpose of establishing a house of reformation for juvenile 
delinquents; the American Colonization Society, with the privi- 
lege of holding real estate, the yearly value of which shall not 
exceed $5,000; the Baltimore Life Insurance Company, with a 
capital of $500,000 ; the Warren Manufacturing Company, for the 
purpose of manufacturing cotton or woollen goods, with a capital 
not exceeding $500,000; (a teacher is to be employed to instruct 
in reading, &c., the children engaged in the service of the com- 
pany; the stockholders are not to be liable for the debts of the 
company in their individual capacities) two ‘library companies; ’ 
the ‘ Mount St. Mary’s Institute’ for the education of youth; the 
‘Trustees of the Clover Hill School and Meeting House.’ 

Two churches also were incorporated. 

Among the resolutions are the following — Eighteen for the 
relief of revolutionary officers and soldiers, or their widows; a 
resolution, authorizing ‘the governor to procure and present to 
Captain George W. Rogers, 2 sword, as an evidence of the high 
sense which the legislature entertain of the services he has ren- 
dered his country ;’ a resolution requesting ‘the governor and 
council to cause the flag to be hoisted on the dome of the state- 
house, and a national salute to be fired’ on February 22, 1831, 
in commemoration of the birth of Washington. A resolution 
requesting the representatives and senators of the state, in Con- 
gress, to use their endeavors to obtain an appropriation for remov- 
ing the obstructions to the entrance of the harbor of Annapolis. 


MASSACHUSETTS. 

The legislature of this state, at its session in June, 1829, passed 
twenty-seven acts, and at its January session, 1830, one hundred 
and one. 

Ch 2.—Pilotage in Boston Harbor. No person is allowed to 
pilot vessels in or out of said harbor, without first obtaining a 
commission or branch, under a penalty of #50 for each offence. 

The Governor may give commissions or branches to such per- 
sons, as may from time to time obtain a certificate from the ‘ Bos- 
ton Marine Society’ that they are duly qualified. s. 2. 

The said ‘Boston Marine Society’ may establish rules and 
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regulations, in relation to the duties of such pilots, the amount of 
their fees, and the amount of the bonds to be given by them, &c. 
which regulations, however, are not to be binding, until approved 
by the Governor and Council.  s. 3. 

Ch. 22.—The Massachusetts Horticultural Society, is incorpor- 
ated for the purpose of promoting the science and practice of 
Horticulture, with power to hold real estate to the amount of ten 
thousand dollars, and personal property to the amount of twenty 
thousand dollars. 

Ch. 26.—Railroad. The Worcester Railroad Company, is 
incorporated for the purpose of constructing a railroad from the 
coal mines in Worcester, to the banks of the Blackstone Canal. 

A toll of six cents per ton per mile is granted ; the  corpor- 
ation have the right to prescribe the form and construction of the 
wheels, and the weight of loads, which shall pass on said rail- 
road. s. 6. 

Ch. 27.— T aration. A state tax is imposed — one six of it on 
the male polls above sixteen years of age, the other five sixths on 
property real and personal, as valued in the respective towns. 

Minors are to be taxed in the places, where their parents and 
guardians reside, if they have any, otherwise such minors are to 
be personally taxed as if of full age. s. 3. 

The property of Harvard, Williams, and Amherst Colleges, and 
of all academies established by law, and of the Massachusetts 
General Hospital, Berkshire Medical Institution, and the Boston 
Atheneum, is exempted from taxation by the state. Indians are 
exempted from this tax.  s. 6. 

Oh. 31.—Salted or Pickerel Fish, duly inspected in the state 
or country where it was packed, need not be re-inspected on being 
imported into this state. 

Ch. 44.—Charitable Association of the Boston Fire Depart- 
ment, is incorporated for the purpose of affording relief to any mem- 
bers injured in the discharge of their duty, as members of such 
department, or to their families in the event of their decease — 
with power to hold property to the amount of $100,000. 

Ch. 45.—Salt. Provision is made for the inspection of salt 
manufactured in the state. 

Ch. 53.—Manufacturing Corporations, are to have the amount 
of their capital stock fixed at their first meeting — it may be 
increased at any subsequent meeting called for the purpose, provided 
the increase be within the amount authorized by the charter. s. 3. 

Members are to be personally liable for the debts of the Cor- 
poration, until the whole amount of the capital stock is paid in, 
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and a certificate thereof is filed and recorded in the Registry of 
Deeds for the county wherein such manufactory is established. 
s. 6. 

Members are exempted from personal liability after the record- 
ing of such certificate, provided they give notice annually in some 
newspaper printed in such county, (if there is one, otherwise in 
some newspaper printed in an adjoining county) of the amount of 
all assessments voted and actually paid in, and the amount of all 
existing debts— and do not divide any more than the net earn- 
ings and profits of the company. s. 7. 

No note of a stockholder is to be considered as payment of an 
instalment. The debts of the corporation are not to exceed the 
amount of the capital stock ; if they exceed that amount, the offi- 
cers, under whose direction such debts are incurred, are to be per- 
sonally responsible for such excess. s. 8. 

Administrators, guardians, or trustees, holding stock as such, 
and persons holding stock as collateral security, are not to be per- 
sonally responsible. _ s. 12. 

Ch. 56.—Perjury. Wilful false swearing by a person, of whom 
an oath is required by the charter of a bank or manufactory, or 
other act of incorporation, in relation to any matter respecting 
which, such oath is required is to be deemed perjury, and punished 
accordingly. 

Ch. 57.— Coroners, are hereafter to take inquests upon the dead 
bodies of those persons only who are supposed to have come to 
their death by violence. 

Ch. 59.— Woburn Agricultural and Mechanic Association, is 
incorporated for the purpose of encouraging agriculture and the 
mechanic arts, by granting loans of money, and relieving the dis- 
tresses of unfortunate mechanics and their families. 

Ch. 68.—Survey of Lumber. The government of the city of 
Boston, are authorized to make ordinances in relation to the sur- 
veying of all lumber brought to the city by water. 

Ch. 81.—County Attorneys are to receive stated salaries for 
their services, in lieu of compensation by fees. 

Ch. 92.—Stage Companies. The Northern Stage Company, is 
incorporated for the purpose of conveying passengers from Boston 
to New Hampshire, with a right to hold property to the amount of 
$ 70,000. 

Ch. 93.—Railroads. The Franklin Railroad Company, is in- 
corporated with power to construct a railroad from the city of 
Boston, in a westerly or north westerly direction, to the boundary 
line of Vermont or New Hampshire. 
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The toll is not to exceed three cents per mile for every ton of 
merchandize, nor two cents per mile for every passenger. s. 10. 

Ch. 94.—Railroads. The Massachusetts Railroad Corpora- 
tion is incorporated with power toconstruct arailroad from the city 
of Boston to the westerly line of the state of Massachusetts at 
such point as shall be found most expedient; with a view to its 
final termination near Albany or Troy in the state of New York. 

The rates of toll are to be regulated by the corporation, as also the 
construction of the wheels, the forms of cars and carriages, and 
the weight of loads, which shall pass on said road, The state have 
the right after ten years to take said railroad, on the payment of 
the whole amount of original cost, and other expenses, together 
with ten per cent. interest on the same. s. 5. 

Ch. 110.—Sale of Land by Guardians. The Judge of Pro- 
bate may license executors, administrators and guardians to sell, 
for the payment of debts, legacies, or taxes, or for the support or 
legal expenses of wards, the whole of any real estate where, by 
a partial sale, the residue would be greatly injured. 

Ch. 115.—Miktia. All persons over thirty and under forty- 
five years of age, are exempted from all military duty, except keep- 
ing themselves furnished with arms, &c. conformably to the laws 
of the United States. 

Persons over 18 and under 30 years of age doing active mili- 
tary duty are exempted from paying a poll tax. s. 2. 

Ch. 121—Equity, The Supreme Court on complaint of a 
creditor who has attached real estate of his debtor, may issue an 
injunction to prevent such debtor from carrying off wood, or any 
fixtures from such estate. 

Ch. 124.—Mortgages of Personal Property. Where personal 
property is mortgaged, pledged, or subject to any lien created by 
law, the mortgagee, pledgee, or holder of such property, may be 
summoned by a trustee process, and on its appearing that the mort- 
gagor, pledgor, or general owner has any subsisting right to redeem 
the same, on the payment of such debt, the court may decree a 
delivery of the property to the plaintiff on the payment by him 
of such debt. 

Such property may be attached, unless it has become the abso- 

lute property of such mortgagee, pledgee, or holder, on the pay- 
ment of the amount of the debt to secure which the property is 
holden. s. 2. 
. The mortgagee, pledgee, or holder is required, on demand of any 
person wishing to attach such property, to render within twenty- 
four hours after such demand a full account of the debt secured by 
such mortgage, pledge, or lien. s. 3. 
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Ch. 125.—Commissioners in other states to take depositions, may 
be appointed by the Governor and Council. 

Ch. 128.—Costs may be allowed by the Supreme Court at their 
discretion to the respondent, in cases of applications for writs of 
certiorari. 

Trustees are allowed to retain out of the effects of the principal 
debtor, adjudged to be in their hands, sufficient to pay their reasona- 
ble counsel fees and other necessary expenses. s. 2. 

When judgment has been rendered in favor of the defendant for 
costs on non-suit of the plaintiff, and the plaintiff or his representa- 
tive shall commence another action for the same cause before the 
costs of the former suits are paid, the court may order all proceed- 
ings in the second suit to be stayed until such costs are paid. s. 3. 

Seven Insurance Companies were incorporated, four of which 
were Mutual Fire Insurance Companies. 

Five Manufacturing Companies were incorporated—viz. two for 
the purpose of manufacturing cotton and woollen goods, one for 
the manufacture of cotton, woollen, and linen, and another for 
cotton only; and one for the Manufacture of flint glass. 


At the June session, 1830, and January 1831, one hundred and 
fifty acts were passed. 

Ch. 4.—Railroad. The Boston and Lowell Railroad Corpora- 
tion, is incorporated with power to construct a railroad from Boston 
to Lowell. 

A toll is granted, the rates of which are to be fixed by the Cor- 
poration. s. 5. 

No other railroad from Boston, Charlestown, or Cambridge to 
Lowell, or to any other place within five miles from the northern 
termination of said railroad, is to be authorized within thirty years. 
The State have a right after ten years, to purchase said railroad on 
paying therefor the amount expended in making said road, and 
the expenses of repairs, and all other expenses relating thereto, 
with interest on the same, at the rate of ten per cent. 

Ch. 5.—The Woodbridge School, in South Hadley, is incor- 
porated. 

Ch. 17.—Franklin Railroad Company. This act takes away 
the power given in the former act to the legislature, to alter and 
reduce the rate of tolls. 

No other railroad within thirty years is to be authorized, leading 
from Boston, to any place within five miles of the western 
termination of the said road on the boundary line of the state, or 
within five miles from said road, within the counties of Worcester 
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or Franklin, except for the accommodation of a different line of 
travel. s. 2. 

Ch. 44.—Mount Pleasant Classical Institution, is incorporated 
with power to hold property to the amount of $80,000. 

Ch. 45.—Courts of Probate are authorized to license executors, 
administrators, and guardians, to sell the real estate of their tes- 
tators, intestates, or wards, in all cases where the supreme court 
are now authorized to grant license. 

Ch. 47.—Inspection. On the exportation of an article subject to 
to inspection, a certificate from an inspector of such article, that it 
has been duly inspected, is no longer to be required in order to ob- 
tain aclearance of the vessel. 

Ch. 49.—Accessories in Felony, may be tried and convicted 
whether the principal felon shall or shall not have been previously 
convicted. 

Ch. 54.—Femes Covert, whose husbands are under guardian- 
ship, may make partition by deed of lands held in their own right, 
by joining in a deed with the guardians of their husbands, and 
the other tenants in common. 

Ch. 57.—Sepulchres and Anatomy. Any person convicted of 
digging up and removing any human body, shall be punished by 
solitary imprisonment not exceeding ten days, and by confinement 
afterwards to hard labor not exceeding one year, or by a fine not 
exceeding two thousand dollars, and imprisonment in the common 
jail not exceeding two years. 

The dead bodies of persons dying in the poor houses, and in 
the houses of correction within the state, which may be required to be 
buried at the public expense, (unless such bodies are claimed by some 
friend or kin within thirty-six hours after their death, or unless such 
body is the remains of some unknown traveller or stranger who has 
died suddenly), may be surrendered by the superintendents of such 
houses to any regular physician, on his giving bonds with sufficient 
sureties, that such bodies shall be used only for the promotion of an- 
atomical science and that the remains thereof shall afterwards be 
decently interred. s. 3. 

Ch. 61. —Sales by auction of contracts for leases of real estate, 
are to be subject to a duty of fifty cents on every hundred dollars 
of the gross sum for which such contracts may be sold. 

Contracts for the sale of personal property are subject to a duty 
of one per cent. s. 3. 

Ch. 72.—Arson is to be punished with imprisonment for life 
only, where at the time of the commission of the offence, there 
was no person lawfully within the dwelling house burnt. 
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Burglary is to be punished by solitary confinement, not exceed- 
ing 30 days, and afterwards by confinement to hard labor not 
exceeding 20 years. s. 2. 

Larceny may be punished by confinement in the county jail 
not exceeding five years, or by a fine, according to the nature and 
aggravation of the offence. s. 3. 

Ch. 81.—Charters of Corporations hereafter established, may 
be amended, altered, or repealed at the pleasure of the legislature, 
unless there shall be inserted in the act of incorporation, an ex- 
press limitation as to the duration of the same. 

Ch. 84.—Mackerel are not to be packed in casks or kegs con- 
taining less than fifty pounds, and such kegs are to be inspected 
and branded in same manner as barrels and half barrels now are. 

Ch. 85.— Tender of a demand payable in money, may be made 
after such demand has become payable, at any time before an ac- 
tion is brought. After an action is brought, a tender of the amount 
of the demand, with the legal costs, may be made before the action 
is entered. 

Ch. 99.—Sole Leather is to be inspected in this commonwealth, 
and none is to be sold in this state, whether manufactured here or 
imported, unless it has been inspected in this state, or in some one 
of the United States. 

Ch. 110.—Sheriffs are to retain out of the moneys received from 
their deputies, a specified sum to their own use, (if they shall receive 
so much) and areto account for the surplus tothe county treasurer. 

Ch. 113.—The Court of Common Pleas has jurisdiction of all 
crimes, other than those punishable with death. 

Ch. 124.—Sheriffs. Any Sheriff having in his hands an execution 
against a person who has an execution against the judgment creditor, 
shall, on the request of the judgment debtor, accept such second exe- 
cution, whether directed to him or not, in part satisfaction of the first. 

Ch. 128.—Tender of a debt after it has become due, shall be 
no bar to an action subsequently brought for the same, if after such 
tender and before the commencement of the action, the debtor has 
refused, on demand, to pay over the amount previously tendered 
—nor unless, upon the entry of the action, the debtor shall pay 
the money into court. 

Ch. 129.—Clerks of Courts are to hold their office for the term of 
five years, subject to removal by the Supreme Court within that time. 

They are to receive a fixed salary in lieu of compensation by 
fees. ss. 2. 

Ch. 131.—Imprisenment for debt, for an amount less than ten 
dollars, is abolished. 
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Imprisonment of females for debt, is entirely abolished, except 
in cases where a female is charged as trustee for asum above $10. 
s. 2. 

Ch. 140.—Guardians of lunatics, idiots, persons non compotes 
mentis, &&c. may be licensed by the Supreme Court to sell the 
whole, or a part of the real estate of their wards, in the same 
manner as the guardians of minors. 

Ch. 145.—Executors and Administrators may perpetuate evi- 
dence of having given notice of their appointment, by filing within 
a year, their affidavit to that effect, together with the original noti- 
fication, or a copy of the same. 

Ch. 150.—Alien Passengers. The master, together with one 
or more of the owners of any ship, bringing from any port out 
of the commonwealth, any alien passengers, who may become 
chargeable as paupers, shall, before such passengers leave the 
ship, give bond with sufficient sureties in the penal sum of $ 200 
for every alien passenger, conditioned to indemnify such town and 
the commonwealth from all manner of charge for the support of 
such passenger for the term of three years. 

Eighteen manufacturing companies were incorporated, viz. 
eight cotton and woollen, and one cotton, factories; two paper 
factories ; three iron manufactories; one copper company; one 
for bleaching and printing cottons, muslins and silks; one for the 
manufacture of porcelain and earthen ware, and one for the man- 
ufacture of wrought nails. 

Five insurance companies were incorporated; an fistorical 
Society, and a society of Natural History. 

Ch. 65.—The Lyceum Hall is incorporated for the purpose of 
affording means and facilities for the prosecution of scientific and 
literary pursuits. 

Ch. 67.— The American Institute of Instruction is incorporated 
for the purpose of promoting and improving the means of education. 

Resolves. Ch. 61.—An Amendment of the Constitution. The 
proposed article of amendment to the constitution abolishing the 
June session of the legislature, was to be submitted to the people 
on the eleventh of May, 1831. [This amendment has been 
adopted, and the political year accordingly is hereafter to begin 
on the first Wednesday of January instead of the last Wednesday 
of May.] 

Ch. 63.—A resolve was passed instructing the senators in Con- 
gress to endeavor to procure the passage of a law for the more 
perfect organization of the militia. 

Ch. 22.—The Secretary of the commonwealth is directed to pur- 
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chase the engineer’s report of the survey of a route for a railroad 
from Boston to Lake Ontario. 

Ch. 34.—The Governor is authorized to direct the person employ- 
ed to make a geological survey of the commonwealth, to annex to his 
report a list of the native mineralogical, botanical, and zoological 
productions of the commonwealth, as far as may be practicable. 

Ch. 76.—The Senators and representatives of the State in Con- 
gress are requested to endeavor to procure the passage of an act to 
provide for obtaining from the offices in England, copies of papers 
relating to the early history of the country. 

Certain resolutions relative to the proceedings of the government 
of the State of Georgia were passed. 

1. That the constitution of the United States, and laws made in 
pursuance of, and treaties made under the authority of, the same, 
are the supreme law of the land; and the judges of every state are 
bound thereby, any thing in the constitution and laws of any state 
to the contrary notwithstanding. 

2. That the judicial power of the United States extends to all 
cases in law and equity, arising under the constitution, the laws 
of the United States and treaties made under their authority, and 
that no state can rightfully enjoin upon its officers to disregard or 
forcibly resist any mandate or process duly served upon it in such 
cases by authority of the courts of the United States. 

3. That it is the duty of the President of the United States to 
take care that the constitution, the laws of the United States, and 
the treaties made under their authority, are faithfully executed, 
any thing in the constitution, laws, or acts of any state to the con- 
trary notwithstanding. 

4. The senators and representatives of the state in Congress are 
requested to use all the means in their power to preserve inviolate 
the public faith of the country, and to sustain the rightful author- 
ity of the government of the United States in all its departments. 

Ch. 92.— Debtor and Creditor. Commissioners are to be ap- 
pointed to consider the expediency of providing for a more equi- 
table distribution of the property of insolvents, for the abolition of 
imprisonment for debt in al! proper cases, and making such further 
revision of the laws touching debtor and creditor as they may 
deem requisite. [The report of the commissioners appointed 
under this resolve is noticed in the last number of the Jurist. } 

At the June session, 1831, seventy-three acts were passed. 

Ch. 27.—Railroads. The West Stockbridge Railroad Company 
is incorporated with power to locate and construct a railroad from 
near the village of West Stockbridge in a westerly or northwest- 
erly direction to the boundary line of the state of New York. 
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Ch. 56.— The Boston and Providence Railroad Corporation is 
incorporated with power to construct a railroad from Boston to the 
line of the State of Massachusetts in Pawtucket or Seekonk. 

Ch. 55.—The Boston and Taunton Railroad Corporation is 
incorporated with power to construct a railroad from Boston by 
Taunton to the waters of Mount Hope Bay. 

Ch. 57.—The Boston and Ontario Railroad Corporation is 
incorporated with power to construct a railroad from any point in 
or near Lowell to the northerly or westerly line of the common- 
wealth. 

The said company shall have the right of entering upon and 
using the railroad to be constructed between Boston and Lowell, 
paying such tolls as the legislature may prescribe. _ s. 12. 

Ch. 63.—Oregon Territory. The American Society for the 
encouraging of the settlement of the Oregon Territory is incor- 
porated with power to hold property to the amount of $12,000. 

Ch. 69.— The Massachusetts Horticultural Society is author- 
ized to appropriate any of their real estate, as a rural cemetery for 
the erection of tombs, &c., and are allowed to hold real estate to 
the amount of $ 10,000 in addition to what they were previously 
authorized to hold.  s. 2. 

Ch. 72.—The Boston and Worcester Railroad Corporation is 
incorporated with power to construct a railroad from Boston to 
the town of Worcester. 

Eight manufacturing companies are incorporated, three of which 
are for the manufacture of cotton and woollen goods ; and also four 
insurance companies. 

Thirty-four Resolves were passed at this session. 

Ch. 11.—Provision is made for the due enrolment and promul- 
gation of the adopted article of amendment to the constitution. 

Ch. 13.—Commissioners are to be appointed to prepare and re- 
port to the next legislature a revision of the laws concerning the 
form of bank bills, and the plates from which they shall be im- 
pressed, and any measures that may more effectually guard against 
forgery. 





CONNECTICUT. 


Acts passed by the General Assembly of Connecticut, at its 
session in May, 1831. The whole number of acts passed was 
fifty-two, and two resolutions were also passed. 

Ch. 3.—Levy on interest of joint tenant or tenant in common. 
Where an estate of joint tenants or tenants in common, lies in differ- 
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ent towns or counties, the interest of any one or more in both towns 
or counties, may be levied upon by an officer who may legally 
serve a civil process in either. 

Ch. 4.—Notice of Petitions or Memorials to the Legislature, 
when parties in adverse interest, reside out of the state, may be 
given as any judge of the supreme court, or chief justice of the 
county court, may direct. 

Ch. 6.—Bills in Equity for the recovery of money, may be 
served by an attachmennt of the person or property, to be pro- 
ceeded with, as to bail, and in all other respects, as in actions at 
common law. 

Ch. 17.—A Trustee under a will may be discharged by the court 
of probate, if he is ‘ desirous to resign,’ or ‘ shall become incapable,’ 
or neglect the duties of the trust, or waste the estate, and not be 
able to respond in damages for such waste. Application may be 
made for his removal by any person interested. 

Ch. 19.— Devise of after acquired estate may be made in a will. 

Ch. 20.—Guardians may be appointed in the state to a minor 
having real estate therein, residing out of the state, and having no 
guardian legally appointed in another state. A guardian legally 
appointed in another state may make application in Connecticut 
for the sale of his ward’s lands in that state. 

Ch. 27.—Bank and Insurance Stock owned out of the state, in 
companies within the state, is taxed two thirds of one per cent. 

Ch. 40.—Ferries are to be forfeited by the proprietors, if not 
supplied with boats and attended according to the regulations pre- 
scribed by law. 

Ch. 48.—The Wesleyan University, in the town of Middle- 
town, is incorporated with the right of holding property to the 
amount of $200,000; no particular religious tenets are to be re- 
quired of students as a condition of the admission. 

Banks. Four banks were incorporated at this session. 

Amendments to the Constitution of the State. Two are pro- 
posed by the legislature ; one for the annual choice of lieutenant- 
governor, treasurer, and secretary of state, in the same manner as 
the governor is elected; the other to limit the right to send two 
representatives, to towns having at least 2,500 inhabitants. 





GEORGIA. 
The legislature of Georgia, at its session in 1830, passed one 
hundred and sixty-three acts, and sixty-eight resolutions. 
Academies. Sixteen academies were incorporated. 
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Georgia University. The sum of $600 is annually appropri- 
ated to the University of Georgia, for the purpose of rebuilding the 
college edifice, &c. 

Appropriations. The following appropriations were made for 
the year 1831; to the salary of the governor, $3,000; secretary 
of state, $2,000; treasurer, $2,000; comptroller, $2,000; sur- 
veyor-general, $2,000 ; judges of the superior courts, $2,100 each ; 
printing fund, $20,000; contingent fund, $20,000; members of 
the legislature each, $4 per day, and $4 for every twenty miles 
of travel in coming to, and returning from, the seat of government ; 
president of the senate and speaker of the house, 86 per day, and 
$4 for every 20 miles of travel ; road and river fund, $20,000, to 
be considered as a part of the contingent fund. 

Banks. 'Two banks were incorporated. 

Change Bills. An act was passed to prevent the further issu- 
ing of ‘ change bills,’ to compel the issuers of such bills to redeem 
them, and to relieve persons who have issued them from the pen- 
alties incurred under former statutes. 

Insurance Company. The ‘Macon Insurance Company’ is 
incorporated, with a capital of $150,000. 

Canals. An act was passed to revive an act incorporating the 
‘Brunswick Canal Company,’ and the term of seven years from 
December 20, 1830, is allowed to this company for constructing 
a canal or railroad, or both, ‘from the Altamaha to Turtle river or 
Brunswick.’ 

Census. An act was passed, providing for the taking the cen- 
sus of the state. ‘If the census of any county shall not be taken 
and returned according to the provisions of this act, such county 
shall be entitled to but one representative in the legislature, until 
the census of such county shall have been taken and returned, in 
conformity to the constitution of this state.’ 

Courts. Thirteen acts relate to the courts of justice, prescribing 
the times of their sessions, &c. 

Churches, &c. The trusteesof six churches, and the ‘ Baptist 
Convention of the state of Georgia’ were incorporated. 

Divorces. Fourteen acts of divorce were passed. 

Elections. Twenty-three acts were passed relative to elections, 
establishing election districts, ‘ prescribing the manner of holding 
elections,’ &c. 

Indians. If any persons shall, after February Ist, 1831, ‘ under 
color or pretence of authority from the Cherokee tribe of Indians, 
or as headmen, chiefs or warriors of said tribe, cause or procure 
by any means the assembling of any council, or other pretended 
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legislative body of the said Indians, or others living among them, 
for the purpose of legislating, or for any other purpose whatever,’ 
such persons shall be punished by imprisonment, at hard labor, in 
the penitentiary for four years. s. 1. If any persons ‘ under pre- 
text of authority from the Cherokee tribe,’ shall assemble for the 
purpose of making laws, &c. for the tribe, or shall hold any court, 
or shall execute any precept issued by any court in the Cherokee 
tribe on the persons or property of any of said tribe, or shall 
confiscate or attempt to confiscate the property of any Indian of 
said tribe, on account of his ‘enrolling himself and family for 
emigration,’ they also shall be liable to imprisonment at hard labor 
in the penitentiary for four years. s. 2, 3,5. The act is not how- 
ever, to be so construed as to prevent the tribe, or its chiefs, or 
representatives, from meeting any agent on the part of this state, 
or of the United States, for any purpose whatever. s.6. If any 
white person shall reside within the Cherokee nation without a 
license from the governor or his agent, and without having taken an 
oath to ‘support and defend the constitution and laws of Georgia, 
and uprightly demean himself as a citizen thereof,’ he shall be 
subject to imprisonment at hard labor in the penitentiary, for not 
less than four years; but this provision is not to extend to any 
agent of the state or of the United States, ‘or to any person who 
may rent any of those improvements, which have been abandoned 
by Indians, who have emigrated west of the Mississippi,’ or ‘ to 
white females, or male children under 21 years of age.’ s. 7, 8, 9- 
No person shall collect any toll from any person ‘ by authority of 
any law of the Cherokee tribe or any chief, &c. of the same,’ 
for passing any turnpike gate or toll-bridge. s. 10. The governor 
is authorized, ‘either for the protection of the mines, or for the 
enforcement of the laws of force within the Cherokee nation,’ to 
organize a guard consisting of not more than 60 persons. s. II. 
The privates of the guard are to be paid at the rate of $15 per 
month when on foot, and of $20 per month when mounted. ‘The 
sergeants are to be paid $20 per month while on foot, and $25 
when mounted. s. 12. The guard are authorized to arrest any 
person charged with a violation of the laws, and to bring him be- 
fore a justice of the peace, or judge of the superior or inferior 
court, ‘to be dealt with according to law.’ s. 13. 

No Cherokee Indian shall be bound by any contract hereafter 
entered into with any white person, nor shall any Indian be liable 
to be sued in any court in this state, on such contract. 

‘The territory within the limits of Georgia, and now in the 
occupancy of the Cherokee tribe of Indians, and all other unlo- 
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cated land, within the limits of the state, claimed as Creek land,’ 
is to be divided into four sections, which are to be subdivided 
into districts, &c. and disposed of by lottery, among the citizens 
of Georgia; no person who is a resident on any part of these 
lands, is to be ‘entitled to a draw;’ those persons who are 
or have been connected ‘with a certain horde of thieves, call- 
ed the Pony Club,’ or who have been convicted of a felony in 
any of the courts of the state, or who may have ‘dug gold, 
silver, or any other metal in the land, since June Ist, 1830, are 
also excepted. s. 1—30. The Indians who reside upon the 
land and have made improvements thereon, are to be protect- 
ed in the peaceable possession thereof, until the legislature ‘ shall 
enact to the contrary, or said Indians, &c. shall voluntarily 
abandon such improvements;’ but they are not to rent or convey 
‘their right of occupancy’ except to the government of the state, 
or of the United States, ‘to and for the use of the drawers of the 
lots upon which the improvements may be ;’ ‘ the benefits of the act 
are not to extend to those who have made new settlements in the 
gold region within the present year for the purpose of occupying 
and working the gold mines, but they shall be allowed to return 
and occupy their former residences, as others are provided for 
under this section.’ No grants shall issue for tracts upon which 
there are Indian residences,’ until they are abandoned by the In- 
dians ; if any ‘fortunate drawer of a lot, upon which such resi- 
dences may be located’ shall by ‘ menaces or violence, remove or 
attempt to remove any Indian, &c. therefrom,’ or ‘ take or attempt 
to take possession of any lot of land, on which improvements may 
be,’ such lot shall revert to the state. s. 31. The ‘sectional sur- 
vey’ of the land is to be completed without delay. s. 35. In ‘ the 
event that the President of the United States shall, at any time 
during the ensuing recess of the legislature, succeed in executing 
the compact between the United States and the state of Georgia, 
in relation to the Cherokee lands,’ the survey of the districts is to 
be completed ; otherwise, it ‘shall be suspended until the next 
meeting of the general assembly, and until further enactment for 
this purpose.’ s. 37. 

‘ Whereas the gold, silver and other mines situate in the Cher. 
okee country, within the jurisdictional limits of Georgia, are, of 
right, the property of Georgia,’ therefore, the governor is author- 
ized to take possession of such mines, ‘ and of all those upon other 
unappropriated Jands of the state,’ and if necessary, to employ 
military force ‘ to defend them from all further trespass.’ s. 1. The 
sum of $20,000 is appropriated for this purpose. s. 2. If any 
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person shall be guilty of digging for gold, &c. in such mines, or 
of carrying away any gold, &c. from them, or of employing any 
persons to dig therefor, or to carry away gold, &c. from the mines, 
he shall be imprisoned at hard labor in the Penitentiary, for four 
years. s. 3,4. ‘Nothing in this act shall be so construed as to 
confine any negro slave in the Penitentiary.’ s.5. ‘Slaves and 
other property employed in trespassing upon these mines, by any 
persons convicted of the offences contemplated by this act, shall 
be confiscated and sold, and after the expenses of the trial, &c. 
shall have been paid, the net proceeds’ of the sale shall be paid 
into the state treasury. s.6. Agents are to be appointed to give 
information of trespasses upon the mines, ‘ and to see that the trans- 
gressors are promptly proceeded against.’  s. 7. 

Jury Fee. In civil cases, the jury fee is to be $3. 

Writ of Ne Exeat. Any person arrested by virture of a writ of 
ne exeat, may be discharged on his giving bond, with sufficient 
security, ‘either that he will not depart this state, or for the pay- 
ment of the eventual condemnation money.’ 

An act was passed, authorizing any judge of the Superior Court 
to issue writs of ne exeat, at the instance of any person claim- 
ing personal property in remainder or reversion, to restrain the 
persons having the control of such property from removing it from 
the state, or to compel them to give bond that the property ‘ shall 
be subject and accessible to the demand of the person entitled 
thereto.’ 

Small Pox, &c. If any person knowing of the existence of 
any case of plague, small pox, &c. in Savannah, or its vicinity, 
‘shall wilfully conceal the same,’ he shall, upon conviction, be 
‘subject to imprisonment not exceeding twelve months in the 
common jail, and a fine not exceding $500, both at the discretion 
of the court.’ 

Pilotage. An act was passed, regulating the pilotage of ves- 
sels to and from the harbors of the state. If any person, ‘ without 
authority or license,’ act as a pilot in any port of the state, he 
shall be subject to a fine not exceeding $100, and to imprisonment 
for not more than 10 days. Pilots are to give bond to the com- 
missioners of pilotage, with two securities, in the sum of $2000, 
for the due execution of their office, &c. 

Duelling. Certain persons were relieved from the penalties 
incurred by a violation of an act concerning ‘the barbarous custom 
of duelling ;’ which act incapacitates duellists from holding any 
ollice, civil or military. 

Slaves. An act was passed, emancipating certain slaves, as 
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an acknowledgement of their extraordinary services, in protecting 
the property of their owner ‘ from the depredation of the British 
marauders, during the late war with Great Britain.’ 

Roads. Six acts relate to the construction, repair, &c. of roads. 

Several acts were passed, authorizing the raising sums of money 
by lotteries for various purposes. 

The ‘ Beneficial Society of Augusta, Georgia,’ and the ‘ Augusta 
Theatre Company’ were incorporated. 

Among the resolutions are the following : 

A set of resolutions relating to the boundary line between 
Georgia and Florida. 

A resolution instructing the senators and requesting the repre- 
sentatives of the state in Congress ‘to vote against all measures 
calculated to aid or foster a system of internal improvement’ by 
the general government. 

The following resolutions were passed, relative to the case of 
George Tassels : — ‘ Whereas it appears, &c. that the chief justice 
of the Supreme Court of the United States has sanctioned a writ 
of error, and cited the state of Georgia, through her chief magis- 
trate, to appear before the Supreme Court of the United States, to 
defend this state against said writ of error, at the instance of one 
George Tassels, recently convicted in Hall county superior court, 
of the crime of murder: and whereas the right to punish crimes, 
&c. is a necessary part of sovereignty, which the state of Georgia 
has never parted with: Be it therefore resolved by the Senate and 
House of Representatives, &c. that they view, with feelings of the 
deepest regret, the interference by the chief justice of the Supreme 
Court of the United States, in the administration of the criminal 
laws of this state, and that such an interference is a flagrant vio- 
lation of her right;’ that the governor and every other officer of 
the state be ‘enjoined to disregard’ every mandate and process 
served upon them, ‘ purporting to proceed from the chief justice 
or any associate justice of the Supreme Court of the United States, 
for the purpose of arresting the execution of any of the criminal 
laws of the state;’ that the governor be required, with all the 
force and means placed at his command, to repel ‘ every invasion, 
from whatever quarter, upon the administration of the criminal 
laws of this state;’ ‘that the state of Georgia will never so far 
compromit her sovereignty as an independent state, as to become 
a party to the case sought to be made before the Supreme Court 
of the United States, by the writ in question ;’ and that the gov- 
ernor be ‘ authorized to communicate to the sheriff of Hall county, 
by express, so much of the foregoing resolutions, and such orders 
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as are necessary to insure the full execution of the laws, in the 
case of George Tassels.’ 


MAINE. 


At the session of the legislature of Maine, in January, 1831, 
thirty-eight public acts were passed. 

Ch. 489.—Physicians and Surgeons. No person shall be enti- 
tled to recover a compensation for services rendered as a physician 
or surgeon, unless he shall have received a medical degree, or shall 
have been licensed by the censors of the Maine Medical Society. 

Ch. 490.—Acts of 1830. The acts and resolves past at the 
session in January, 1830, are declared to be valid; the rights of 
property depending on the acts of the Executive, and of oflicers 
deriving their authority from the Executive, are also established. 

Ch. 503.—Corporations. Every act of incorporation, which 
shall be passed hereafter, shall be liable to be altered or repealed, 
at the pleasure of the legislature, unless there shall have been in- 
serted, in such act, an express provision to the contrary. 

Ch. 506.—Enginemen. Whenever any town shall possess a 
fire engine, the selectmen are authorized to appoint enginemen ; 
the enginemen are exempted from all military duty, except that of 
being called forth to execute the laws, to suppress insurrection, or 
to repel invasion. 

Ch. 508.—Attachment. Personal property attached on mesne 
process, may be sold, with the consent of the parties, in the man- 
ner provided for the sale of such property on execution ; the pro- 
ceeds are to be held by the officer to respond to the judgment 
rendered in the suit. Any subsequent attaching creditor may be 
admitted at the discretion of the court to defend the suit of the 
prior attaching creditor, upon certain conditions. 

Ch. 514.—Special Pleading. In all civil actions, the defendant 
shall plead the general issue, which shall be joined by the plaintiff, 
and either party may give in evidence any special matter in sup- 
port or defence of the action, upon filing in the cause a ‘ brief 
statement of such special matter, either of law or fact,’ within 
such time as the court shall order; of which statement the adverse 
party shall be entitled to a copy. 

Ch. 517.—Colleges. No person who is now president of any 
College, shall hold the office beyond the day of the next Com- 
mencement of the College, unless he shall be re-elected; two 
thirds of the votes in each board, shall be necessary for the elec- 
tion of the president ; any person elected to the office after the 
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passage of this act, may be ‘removed at the pleasure of the board 
of trustees, or board of trustees and overseers, which shall elect 
him.’ 

Ch. 520.—Banks. An act was passed for the regulation of 
banks and banking, similar in its provisions to the Massachusetts 
statute, noticed in the 2d number of the Jurist, p. 369. 

Ch. 504.—Accessories. Every accessory in a felony may be 
indicted and convicted, either as an accessory before the fact to 
the principal felony, together with the principal felon or after the 
conviction of the principal felon, or he ‘may be indicted and con- 
victed of a substantive felony, whether the principal felon shall or 
shall not have been previously convicted, or shall or shall not be 
amenable to justice.’ Accessories after the fact may be tried, 
whether the principal felon ‘ shall or shall not have been previously 
convicted, or shall or.shall not be amenable to justice.’ 

Ch. 513.—Debters. “Fire wood not exceeding in quantity 
twelve cords, conveyed to the house of any person for the use of 
himself and family, is exempted from attachment, execution, and 
distress. 

Ch. 520.—IJmprisonment for Debt. An act was passed ‘ for the 
abolition of imprisonment of honest debtors for debt.’ No person 
is to be liable to be arrested, either on mesne process, founded on 
any contract made after this act shall take effect, or on any exe- 
cution issued on a judgment founded on such contract. s. 1. The 
creditor in any such execution, wherein the debt is not less than 
$5, may notify to the debtor, to appear before two justices of the 
quorum, and there to disclose the state of his property; if the 
debtor neglects to attend, or if it shall not appear to the justices, 
upon the disclosure and the other evidence produced by the parties, 
that the debtor has conducted himself honestly, and that he is 
unable to satisfy the execution, the justices are to return the exe- 
cution, with a certificate stating the circumstances of the case, 
endorsed by them thereon and the disclosure, &c. to the court or 
justice issuing the execution; and thereupon, unless either of the 
parties appeal, another execution may be issued, running against 
the body of the debtor, who shall be liable to arrest and commit- 
ment on such execution, without the benefit of bail thereafter. s. 3. 
If it appear to the justices that the debtor has conducted himself 
honestly, and that he is unable to satisfy the execution, they are, 
unless the creditor appeals, to administer to the debtor an oath, 
by which he declares that he is not possessed of any property, and 
that he has not conveyed any property in trust for himself, family, 
or friends; the execution, with a certificate that the oath has been 














1831.] Maine. 143 


administered, endorsed thereon, and all other papers in the case, 
are to be returned to the court or justice issuing the execution; the 
debtor is not afterwards to be liable to be arrested on the same execu- 
tion or any other issued on the same judgment, or to be notified 
to disclose ; but the debt is not thereby discharged. s. 4. The cred- 
itor is to have a lien on property disclosed by the debtor for thirty 
days; and if the property is concealed or transferred by the debtor 
within that time, the creditor shall be entitled to recover, in an 
action on the case, double the amount of the original execution, 
and the debtor is to be liable to arrest and imprisonment on the 
execution issued in the action on the case ‘ without the reservation 
to him of any right of bail, or the benefit of the provisions of this 
act.’ s.5. Either party may appeal from the decision of the justices 
to the Common Pleas, whose decision is to be final. s.8. Persons 
disqualified from being witnesses by conviction, &c. of any offence, 
are notwithstanding to be allowed the benefit of this act. s.9. If 
the debtor is convicted of swearing falsely, he is liable to the pen- 
alties of perjury, and is to derive no benefit from the oath; persons 
assisting him in concealing his property, &c. are to be answerable 
to the creditor in double the value of such property, and are also 
to be liable to be imprisoned at hard labor for two years. Any 
debtor may be arrested on mesne process or execution, if the 
creditor make oath that he has reason to believe the debtor is 
about to remove from the state with any property; the debtor so 
arrested is to be carried before two justices of the quorum, and if 
he refuses to disclose, or if it appears to them, on his disclosure, &c. 
that he is possessed of such property, and he refuses to surrender 
the same, he is to be imprisoned until discharged by the creditor 
or by order of law; otherwise he is to be discharged from arrest. 
If the arrest shall be on mesne process, the debtor so imprisoned 
is to be released on giving bond with sufficient sureties, condi- 
tioned, that if the final judgment shall be against such debtor, he 
will notify to the creditor to attend the making of a new disclosure, 
and that the property which the justices adjudged the debtor to 
be possessed of on his disclosure made on mesne process, shall be 
surrendered up in satisfaction of the judgment, if on such new 
disclosure, the adjudication of the justices on the former disclo- 
sure shall be confirmed. s. 12. When any debtor shall have 
been imprisoned on execution for six months, he may petition the 
Common Pleas for a discharge ; and if it appears to the court, 
that the petitioner is unable to pay the debt, and that the creditor 
has received the benefit of all the property of which he was de- 
prived by the fraud of the debtor, such debtor may be discharged 
from imprisonment. s. 13 
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At the same session the legislature passed ninety-seven resolves. 

Ch. 40.—Deaf and Dumb. There are nine deaf and dumb 
pupils supported at the Hartford Asylum by Maine. The sum of 
$1000 per annum is appropriated for four years for the support of 
such pupils at said institution. 

Ch. 46.—Tar. The sum of $58,000 is raised by the state. 

Ch. 53.—Reports. The state purchases 350 copies of Green- 
leaf’s Reports, for distribution. 

Expenditures. The sum of $86 is appropriated for coroners’ 
bills ; $1732 for sheriffs’ accounts; $1188 for miscellaneous 
accounts ; $3240 for killing crows ; $11,468 for the military ac- 
counts ; $29,503 for the pay of members of the house of repre- 
sentatives; $4505 for that of the senate. 

Ch. 71.—Publication of the Laws. An additional volume of 
the laws subsequent to 1821], is to be published. 

Ch. 72.—Reports of Trials in the Circuit Courts Martial, are 
to be published at the expense of the state. 

Northeastern Boundary. The most important subject which 
occupied the attention of the legislature during its session, was 
that of the northeastern boundary. On the 28th of February, 
resolves, reported by a committee, of which Mr. John G. Deane 
was Chairman, were adopted with closed doors in the house of 
representatives and in the senate. Facts and arguments are ad- 
duced in those reports in support of the resolves, the substance of 
which we give. 

1. ‘ That the territory bounded by a line running by the heads 
of the streams falling into the St. Lawrence, and between them 
and streams falling into the river St. John, or through other main 
channels into the sea, until such line intersects a line drawn due 
north from the source of the river St. Croix, is the territory of 
the state of Maine, wherein she has constitutional right and au- 
thority to exercise sovereign power.’ 

2. ‘The government of the United States have not any power 
given to them by the constitution of the United States, to prohibit 
the exercise of such right.’ 

3. ‘ That the convention [with Great Britain] of 1827, tended 
to violate the constitution of the United States, and to impair the 
sovereign right and powers of the state of Maine, and that Maine 
is not bound by the constitution to submit to the decision which is 
or shall be made under that convention. 

4. ‘That whereas by the convention of September, 1827, an 
independent sovereign was to be selected to arbitrate, &c. and 
whereas the Belgians overthrew the power of the king of the 
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Netherlands, and. deprived him of more than half of his domin- 
ions, &c, thereby increasing his dependence upon Great Britain 
for holding his power even in Holland, &c., and whereas he had 
not decided before his kingdom was dismembered and he had 
consenteéd to the division, therefore resolved : 

‘ That the decision of the king of the Netherlands cannot and 
ought not to be considered as obligatory upon the government of 
the United States.’ 

On the 18th of last March, the Secretary of State transmitted 
to the Governor of Maine the decision of the king of the Nether- 
lands, saying at the same time, ‘I am instructed by the President 
to express his desire, that while the matter is under deliberation, 
no steps may be taken by the state of Maine with regard to the 
disputed territory, which might be calculated to interrupt’ or em- 
barrass the executive branch of the government upon this subject.’ 

The legislature of Maine was still in session when this com- 
munication was received, and a copy of the award and other doc- 
uments accompanying it were referred to a committee, whose 
report, signed by Mr. John G. Deane, on their behalf, was made to 
the legislature on the 30th of March, and accepted on the follow- 
ing day in the senate and house. 

In addition to the points made in the former report, the com- 
mittee in this one take the position — 

5. That it appears from the terms of the report of the Dutch 
king, that he intended, not to adjudicate, but merely to advise the 
adjustment of the points of difference between the parties. 

[This exception is taken on the expression in the translation 
‘it is suitable,’ that such and such a boundary should be fixed, 
&c. But other passages in the translation seem to show very 
plainly that the king intended to act as arbiter, and to decide the 
question submitted, | 

Another objection is, 

7. That the arbiter did not decide the first question submitted 
to him, namely, that relating to the northeastern boundary question. 

‘ The question submitted, says the report, was not a question of 
law or equity, it was barely a question of fact. His authority was 
limited to deciding whether the line claimed by Great Britain on 
the south, or the line claimed by the United States on the north 
of the St. John, was the line intended in the treaty of 1783.’ 

[As to this point the opinion of the arbiter was that ‘the 
arguments and documents could not be considered as sufficiently 
preponderatiug to determine a preference in favor of one of the 
two lines, and that the vague stipulations of the treaty of 1783, 
VOL. VI.—NO. XII. 56 
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did not permit to adjudge either of those lines to one of the par- 
ties.’ As the treaty did not in the opinion of the arbiter, afford 
the data for fixing the boundary, the question is, whether he had 
authority under the submission to fix it arbitrarily, and independ- 
ently of the description in the treaty.] 

8. Another point is, that the arbiter did not act in good faith. 
The report expressly alleges a bias and partiality and predeter- 
mination not to decide wholly against England. 

[Such are the points that are coming into discussion between 
the respective parties. | 

The Public Debt of Maine is $ 95,900. 

Polls. The taxable polls in Maine are $66,986. 

The valuation of property in Maine for the purpose of taxation 
is $28,807 687. 

Internal Improvements. A report of a committee of both houses 
which was accepted, contests the right of Congress to carry on. an 
extensive system of internal improvements ; and it was resolved, 

1. That Congress has not the power of making internal im- 
provements expressly granted to it, and that taxes ought not to 
be raised for this purpose. 

2. That the tariff of duties ought to be so regulated as that the 
revenue shall be as nearly as may be adequate to the defraying the 
ordinary and necessary expenses of the government. 

3. ‘That, if, with a due regard to the essential interests of the 
country, the duties on imports cannot be so reduced, that no sur- 
plus fund shall remain in the treasury after paying the ordinary and 
necessary expenses of the government, such surplus ought to be 
equitably distributed among the states in a mode to be prescribed 
by an amendment of the constitution.’ 




















SHORT REVIEWS AND NOTICES. 


A Treatise of Equity ; with the addition of Marginal References 
and Notes, by Joun Fonsuangue, Esq., Barrister at Law. 
Third American Edition: with References to American Chan- 
cery Decisions, and additional Notes, by ANtony Lavussat, of 
the Philadelphia Bar. Philadelphia. John Grigg. 1831. 8vo. 
pp. 755. 


The reputation of the Treatise on Equity with Fonblanque’s 
notes is so well established’ that any criticism of it, on our part, 
would be superfluous. The present editor of this work has already 
appeared before the public in 1826 as the author of an Essay on 
Equity in Pennsylvania, which was written while he was a student 
of law in the Law Academy at Philadelphia. This performance 
was highly creditable to his industry and learning. ‘The London 
Law Magazine says of it that it ‘is an admirable book for any 
man, a wonderful book for a student to write.’ The annotations 
of Mr. Laussat on the Treatise on Equity, we think, will add 
much to the value of this work for American lawyers. His notes, 
which form a considerable part of the volume, exhibit, as far as 
we have had opportunity to examine them, a very extensive re- 
search both of English and American authorities, and present the 
principles to be drawn from them with brevity and precision. It 
is, perhaps, hardly to be considered as a fault that the notes of 
Mr. Laussat sometimes enter into a much wider field of discussion 
than the text, or Mr. Fonblanque’s notes, and examine topics 
very slightly connected with those contained in the passages to 
which they are appended. If this be a fault, it is readily pardoned, 
where the notes themselves, as in the present instance, contain 
useful and well digested matter. 

We doubt, however, very much the expediency of making a 
short and imperfect treatise on any branch of law, the subject of a 
voluminous commentary. Mr. Fonblanque’s notes alone far ex- 
ceed in bulk the original work. The annotations of the present 
editor are also very copious. And, we should think, though on a 
hasty examination, that the original treatise was not more than a 
third or quarter part of the whole matter in the volume before us. 
Every person reads a continuous work scientifically arranged, in 
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which the thoughts flow on in a natural succession, with much 
greater pleasure than one where he is driven from the text, per- 
haps in the middle of a sentence, to a note, and again from the 
note to an annotation upon it, and is compelled to toil over pages 
of this double commentary before he can return to the text from 
which he departed. However able the notes may be, it is almost 
impossible to read a work constructed upon this plan without great 
fatigue and perplexity. Besides this, the plan of the original work, 
however excellent, must always cramp an editor who wishes to 
make his notes the vehicle for giving the whole law on the subject. 
Many things must be entirely omitted or appended very ungrace- 
fully to passages with which they have little or no connexion. In 
other cases, especially where the original work has been written 
for many years, and titles little attended to when it was written, 
have since grown into importance and been illustrated by numerous 
decisions, the editor must make a single sentence or a word of his 
author the subject of a treatise. The original work and the com- 
mentary in such cases become a mutual disservice to each other. 
If the original work be worth republication, let it be printed with 
moderate notes for explanation and illustration. If the comment- 
ary affords matter for a treatise, let it be wrought into that form. 





Precedents of Indictments ; to which is prefixed A concise Treatise 
upon the Office and Duty of Grand Jurors. By Danie Da- 
vis, Solicitor General of Massachusetts. Boston. Carter, Hen- 
dee, & Babcock. 1831. pp. 319. Svo. 

The author proposes to furnish, in this volume, ‘ a more exten- 
sive and complete collection of precedents of indictments, than 
has hitherto been contained in any one work upon that subject ; 
and to reduce them to as great a degree of conciseness and sim- 
plicity as may be consistent with their correctness and validity.’ 
He professes to reject from the forms, ‘ the obsolete language, the 
ancient but unnecessary technical phrases, and the superfluous 
prefatory allegations and averments, which are still retained in the 
English and American collections, taking care however, to refer 
to the authorities by which they have been decided to be unne- 
cessary and superfluous.’ 

The design is certainly excellent. Why should not the lan- 
guage of the law keep pace with the improvement of the age in 
other branches of science and literature? All that is required in 
legal forms, whether in civil or criminal matters, is, that the thing 
intended to be signified, should be expressed in simple Janguage 
and with logical exactness. The professors in most of the states 
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have never adhered to the cumbrous forms and tedious repetitions 
of the English practice. It has never been the custom in this 
country, to pay a lawyer in proportion to the number of words 
which were contained ina legal paper. And we have never 
known an instance of the failure of an action, for the omission of 
a technical term, where it was not essential to the description of 
the subject matter of the process. 

We would not, however, be understood, by the preceding re- 
marks, to intimate an opinion against special pleading: for we 
have not, in our limited practice, known any inconvenience or in- 
jury to arisé from its use. Every thing relating to the forms of 
actions, and the answers or pleas of the parties, is comprehended 
in this branch of professional learning. To every question there 
must be an answer; and surely it is convenient, that the parties 
should present their allegations and replies, which are no more 
than a species of dialogue, fully and explicitly, in a well known 
and approved form. If it were of no other use, we think that 
special pleading should be retained to sharpen the intellect of 
lawyers by the study of its rules. But solong as it is fashionable 
for them to devote themselves to politics, and to study almost every 
thing with a relish, but their profession, we must expect that special 
pleading, and even Coke upon Littleton, will be treated with un- 
merited neglect. 

Mr. Davis’s work contains the fruits of ‘ thirty years’ unin- 
terrupted experience,’ during the best period of his life. It con- 
tains three hundred and forty-one forms of indictments, for a 
great variety of offences, both at common law and on statutes. 
They are generally in a condensed form, stripped of useless matter, 
and present the subject of complaint in a clear manner. Most of 
these forms were drawn by the author, in cases which have 
occurred in the course of his official duty, and have thus passed 
a judicial ordeal. The notes and references to authorities added 
in the forms, are numerous, and are concise and valuable. 

In the short ‘Treatise upon the Office and Duty of Grand 
Jurors,’ the author remarks upon the following topics, viz. 

‘First. Their number and qualifications as required by law. 

‘ Secondly. ‘The mode of selecting and summoning them. 

‘ Thirdly. The course of proceeding after their appearance in 
court. Their oath; its nature and obligations. 

‘ Fourthly. The right of challenging grand jurors, and the right 
of the court to instruct them as to the principles of evidence. 

‘Fifthly. The mode of proceeding, after the grand jury are 
organized. 
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‘ Sizthly. The nature of the evidence to be submitted to them, 
and the principles and grounds upon which it is to be received and 
decided upon by them. 

‘Seventhly. The right of the grand jury to compel the attend- 
ance of witnesses. The finding of the bills, &. 

‘Eighthly. The amendment of indictments by the order of 
court, and the consent of the grand jury.’ 


These several subjects are treated in a lucid manner. In the 
remarks upon the third head, the author speaks of that part of 
the duty of a Grand Juror, which requires him to observe secrecy, 
an extract from which will give a favorable view of the style and 
manner of the writer. 


‘A most important injunction, in the oath of a grand juror, is 
that which imposes upon him the obligation of secrecy. The 
words of it are, “The Commonwealth’s counsel, your fellows’, 
and your own, you shall keep secret.” 

‘Secrecy is not only consistent with, but essential to the nature 
of this institution. It has been held that the true object of the 
secrecy required is to prevent the evidence produced before the 
grand jury from being counteracted by subornation of perjury on 
the part of the defendant. The obligation to preserve it extends 
to every transaction which takes place in the presence of the 
grand jury, and cannot be violated without a flagrant breach of the 
oath. This violation is a high misprision, and a finable offence. 
It connects and involves the duty of the juror with the interest and 
safety of the government, with all the other members of the grand 
jury, and with his own responsibility and conscience ; and it is a 
duty which a citizen is under the highest obligation to discharge, 
faithfully, and with a good conscience. Notwithstanding which, 
it is one of the most common occurrences in the history of grand 
juries, to find it disregarded. It is proper, however, to add, that 
this evil arises generally more from indiscretion, and want of con- 
sciousness of its pernicious consequences, than from any criminal 
design to injure or betray the interest of the government. The 
following are some of the pernicious effects of it. As soon as the 
decision of the grand jury is made, in a case pending before them, 
if it be against the party accused, the fact comes to his knowledge; 
and he then has an opportunity to abscond, if he is held by recog- 
nisance only. Another common and serious result of these hints 
or direct communications of what has been done, is a knowledge 
of the testimony of particular witnesses; to counteract which, the 
party accused offers other witnesses for examination ; and thus the 
institution is converted, from a tribunal for the purposes of accusa- 
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tion, into a jury of trials, and affords a strong temptation for 
subornation of perjury. Although the grand jury are instructed, 
that their proceedings are always intended to be ez parte, it is 
often difficult to convince them, that when their oath enjoins them 
“diligently to inquire,” it is not their duty to hear all the evidence 
that is offered them. The effect is often equally pernicious in 
another way. When the party finds that he is to be indicted, it 
is very common for him to bring forward a counter prosecution 
against the complainant, and require that it shall be examined 
before the grand jury are dismissed. It often requires all the 
vigilance and authority of the public prosecutor, to defeat these 
impositions upon the justice of the public; and it is known from 
experience, that they are often the consequence of the careless 
observance of the oath of secrecy, in some member of the inquest. 
The act of divulging the secrets of a grand jury would not be so 
unjustifiable, if it affected the personal responsibility of him only, 
who commits it; but it is an act, which not only betrays his own 
secret, but is an essential injury to the government, and to the 
whole body of the inquest, by frustrating the most important ob- 
jects of the institution. 

‘In order to prevent injuries and abuses of this kind, it is a 
principle constantly given in charge to the grand jury by the court, 
that this obligation of secrecy is perpetual, and that a grand juror 
cannot be absolved from it at any period of his life. Nothing in 
the administration of public justice can be more rational or salu- 
tary than this principle. A violation of it may be the means of 
producing dangerous and violent animosities through life, among 
those who may be affected or injured by it.’ 

We have not room in this brief notice, to make further extracts. 
We are happy to express the opinion, that the learned author has 
rendered a good service to his profession, in imparting to them 
the fruits of his experience. The works of practical men, of 
those who have taken a part in the scenes which they describe, 
whether in the arts, in history, or in the learned professions, always 
derive an additional value from the stamp of originality with which 
they are impressed. 


Metcalf’s Edition of Russell on Crimes. Two English editions 
of this work have been published. The main difference between 
the first and the second, is, that in the latter the work is modified 
so as to admit of the introduction of the recent English statutes. 
The second edition also contains the recent decisions, and 140 
pages on evidence, by Mr. E. V. Williams. 
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The first American edition of this work was edited by Mr. 
Solicitor General Davis, of Massachusetts; in which some of the 
chapters of the original work are omitted as not applicable to the 
United States. Mr. Metcalf in his edition has omitted the same 
chapters, with the exception of that on Dealing in Slaves, which 
he has retained, adding to it the American legislation and judicial 
decisions on the subject. In Mr. Davis’s edition the American 
decisions are placed together at the beginning of the chapters. 
Mr. Metcalf has followed the same plan in some cases; but more 
generally has adopted the better one of introducing the notes in 
those places where the same subject is treated of in the text. 
This is undoubtedly the best way where the original text supplies the 
subject for the notes, but when it does not, the better way is perhaps 
to add a section, distinguishing it however by some mark or mode 
of numbering from the original work. The work will in this way 
have greater symmetry and present less confusion of arrangement. 

It is about four years since the 2d English edition was pub- 
lished, and Mr. Metcalf has therefore added the English decisions 
for that period, as well as the American decisions reported since 
the publication of the first American edition. We consider Mr. 
Metcalf’s well known talents, industry, and learning, and his well 
established reputation, to be a sufficient guaranty of the faithful 
and skilful execution of his part of this publication. 





Eunomus. Letter 111.—We have received the third letter of 
Eunomus, addressed to Mr. Peel, the contents of which are — 

State of legal practice in Pennsylvania, where there are no 
Courts of Equity ; showing that it is practicable to unite the rules 
of Law and Equity, but not to obtain the fruits of equitable rem- 
edies by legal processes. — Inefficiency of conditional verdicts to 
do the work of decrees. — Opinions of American jurists, con- 
demning the system of Pennsylvania. — Doubts entertained by 
English practitioners of the existence of ‘juridical science’ ani- 
madverted on. — Mischief of its non-cultivation exemplified in 
what has happened under the New Bankrupt Act. — Develope- 
ment of the doctrine of rétroactivité upon the Continent wholly 
unknown to English lawyers. Absurdity of the English phantom 
of ‘legislative intention’ proved. 

The author speaks of the work of Mr. Joseph Parkes, recently 
published in England, on T'he Statutes and Orders of the Court of 
Chancery, and the Statute Law of Real Property of the State of 
New York, of which he says, it is a work, which it may be fervently 
hoped will draw the attention of the profession, and still more of 
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the Commissioners, to one of the most interesting and informing 
subjects which can occupy the attention of an English lawyer, the 
condition of jurisprudence in the United States. 

‘I cannot omit to congratulate Mr. Parkes on the improvement 
his own legal understanding has evidently received from his trans- 
atlantic studies, on comparing his prefatory sketch with his previous 
work on the English Court of Chancery, which is well described 
in the Article on Chancery Jurisdiction, in the 4th Number of the 
American Jurist, p. 356, as “the trash industriously gleaned by 
Mr. Parkes from the musty records and reports of Parliamentary 
Committees and proceedings, and from pamphlets and newspapers, 
ancient and modern, filled with vulgar clamors against the abuses 
of all the courts, both of law and equity.” 

‘To those sadeod who are in the habit of regarding America 2 as 
the country of ultra-popular sentiments on all subjects, it would 
be a matter of much surprise to find with what steadiness and in- 
telligence all the leading American journals steer clear of the 
ignorant declamation which has been afloat in this country on the 
subject of jurisprudence for the last five years ; and how sternly, 
though respectfully, they refuse to “‘ indulge in the theoretical ex- 
travagances of some well-meaning philosophical jurists, who believe 
that all human concerns for the future can be provided for in a 
code speaking a definite language.” — Amer. Jurist. No.1. p 31.’ 

Eunomus mentions Mr. Laussat’s Essay on Equity in Penn- 
sylvania, in the following terms: ‘I cannot cite this tract without 
rendering the just tribute of praise which is due to it, as the very 
extraordinary production of a law student under the age of legal 
discretion. Although I differ entirely from the main conclusion 
which it seeks to establish,—the sufficiency of common-law 
powers for accomplishing the objects of equitable remedies, it 
would be ungenerous not to say, that the range of information 
which it demonstrates is such as may well put the Jaw students of 
this country to the blush.’ 

We are happy to see, by this letter of Eunomus, and Mr. 
Parkes’s work, as also by an article in the last July number of the 
London Law Magazine, on the latter work, that American Law 
finally begins to attract the attention of the English jurists. 
All these productions, particularly the Letters of Eunomus, in- 
dicate the commencement of a new era in English jurisprudence, 
the professors of which begin to venture abroad from the labyrinth 
of Coke on Littleton, and expatiate freely, and with a new enthu- 
siasm, in the fields of juridical science; and the day is near at 
hand@when it will cease to be a common maxim, that the study 
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and practice of the law contract, while they sharpen the faculties. 
The science, both in England and the United States, is rapidly 
becoming what it is described to be in the sublime passage of 
Hooker’s Ecclesiastical Polity, so often quoted. 

The letters of Eunomus have, it seems, given a salutary shock 
to the profession in England. In reference to the connexion of the 
sciences of law and legislation, he says — 

‘ Since the publication of my first Letter, I hear, fom several 
quarters, of a general expression of scepticism among those Eng- 
lish lawyers by whom it has been honored with perusal, as to the 
existence, or, at all events, the value, of that species of science 
which I have there designated as “ juridical.”” What, say they, is 
this ideal being who is always presenting himself to the eye of the 
writer under the form of a “ Jurist?” Is he any thing more than 
ens rationis? And is not all this prating about “ jurisprudential 
economy,” and such like matters, about as tangible as the vapor- 
ings of our friend Robert Owen on the “ science of society,’ and 
the formation of character.” 

‘ Sir, there is nothing more easy to deal with than the individual 
ignorance which is an exception to the general condition ; there ip 
nothing more impracticable than the aggregate ignorance which 
constitutes the general condition. Give me an ignorant or unen- 
lightened individual ina society of cultivated and liberal minded 
men, and I will shame that individual out of his ignorance or his 
prejudices in eight and forty hours; but place me single handed 
amid a conclave of Romish priests, or a college of Brahmins, and 
I should probably spare my breath, and husband my temper for 
more hopeful occasions. 

‘ Sir, if I had heard the master-mason and deputy clerk of the 
works upon London Bridge ridiculing a discussion which they 
might have overheard upon the geometrical principles of the arch- 
es, and designating it as a “ palaver about semi-ellipses and such 
stuff,” I should not have attempted to disturb the self-complacency 
of those gentlemen, or to demonstrate to them that there were 
structural principles concerned in the building of bridges, far dif- 
ferent from the mere shaping of stones, and laying them to their 
bed-fellows ; because I should have been perfectly satisfied that 
such principles had not been neglected in the hands of those who 
exercised a more extensive, though perhaps less visible, influence 
over the edifice than the master-mason and deputy clerk of the 
works. 

‘ But is difficult to be as easily reconciled to the disclaimer of 
structural principles, in persons who are to be themselves, pemhaps, 
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both engineers and masons. Examples, it is said, sometimes teach 
where precepts fail, and instead of endeavoring to give a definition 
of structural science in jurisprudence, I will point to the first in- 
stance that occurs to me of the practical mischiefs arising from 
inattention to or ignorance of it.’ 





Grimaldi’s Pedigrees, Ancient Records, Rolls, and Manu™ 
scripts. The title of this work is ‘Origines Genealogice; or the 
Sources whence English Genealogies may be traced from the Con- 
quest to the Present Time, accompanied by Specimens of Ancient 
Records, Rolls, and Manuscripts, with Proofs of their Genealogical 
Utility; published expressly for the Assistance of Claimants to 
Hereditary Titles, Honors, or Estates.’ The author is Mr. Stacey 
Grimaldi. Only two hundred and fifty copies of the edition are 
published. This is stated to be the first work of the kind, and 
the author says he has had the assistance of nearly all the record 
keepers and genealogical antiquaries in the kingdom. The ar- 
rangement is chronological, beginning with Domesday Books. 
The plan is to give an account of each record, its contents, repos- 
itory, and a general history of the subject matter; then a litera] 
copy of a portion of it with the original abbreviations by way of 
specimen; and then instances of such record having been used by 
way of evidence. 

Among the records are—I. Domesday Books, 1066 to 1086; 
Il. Monastic Manuscripts, 1066 to.1535; Chartularies, Leiger 
Books, Registers, Obituaries, Necrologies, Calendars, Chronicles, 
Battle and other Abbey Rolls; XVIII. Patent Rolls, 1201 to 
1825; XXXIII. Parliamentary Records, 1277 to 1826; XL. 
Guild, Fraternity, and Corporation Registers, 1335 to 1826; 
XLII. Registers of the Universities and Public Schools, 1381 to 
1826; XLIV. Entries in Family Bibles, &c., Family Letters, and 
MSS., 1533 to 1826; XLVI. Parochial and other Registers of 
Births, §c., 1538 to 1826; Churchwardens’ Accounts, Fleet 
Marriage Registers, English Ambassadors’ Registers, May Fair 
Chapel Registers, Red Cross Street Library Registers; XLIX, 
Records of Clergymen, Roman Catholics, Jews, Lawyers, Surgeons, 
Soldiers, Sailors, East India Company’s Servants. 

This work ought to be procured for some of our public libraries. 





INTELLIGENCE AND MISCELLANY. 


The Political condition and jurisdiction of the Cherokees. A 
Tennessee case. As the questions between Georgia and the Cher- 
okees, and also between the United States and each of those par- 
ties, are deeply interesting, we publish a decision of the Supreme 
Court of Errors of Tennessee bearing upon those questions. The 
decision was given before -the present controversy respecting the 
Cherokees had arisen. 


[From Peck’s Reports.] 
Supreme Court of Errors and Appeals of the State of Tennessee. 


HOLLAND U. ELIZABETH PACK. 
An Indian residing within the bounds of the Cherokee country 
beyond the treaty line, is not subject to be sued under our laws, 


for any default as an innkeeper, being governed by the laws of 
her own nation. 


A count in the declaration for the loss of a horse put into her 
care as an innkeeper, cannot be joined with a count in assumpsit. 
The defect will not be cured by pleading to each count an appro- 
priate plea, if the jury find upon the whole case. 

The objection will lie on demurrer, in arrest of judgment or 
writ of error. 

Haywood, Judge, delivered the opinion of the Court. 

Action against her, as an innkeeper, for the loss of a horse put 
jnto her care as such, and another count in assumpsit, for the value 
of the horse ; pleaded not guilty to the first count, and non-as- 
sumpsit to the latter. The jury find the isswe for the plaintiff. 
Appeal in the nature of a writ of error from the circuit court of 
Marion county to this court; errors assigned, misjoinder in action 
and that the court ought to have granted a new trial. 

The court will now proceed to examine the case upon the evi- 
dence offered in the record, which shows that the cause of action 
arose within the limits of the Cherokee territory. The evidence 
is, that in 1815, plaintiff came to the house of the defendant, put 
up as a guest at her house, and that in the morning his horse, 
which he had put in her care, could not be found. Plaintiff 
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proved further, that in 1819 she lived with her mother at a place 
called Lowry’s place, which was reserved to Lowry by the treaty 
of 1817, and there acted as assistant house-keeper. The object 
of the plaintiff was to show that this was the place or public house 
at which his horse was lost. The treaty of 1817 shows that this 
place, being reserved by that treaty for Lowry, in 1817, was in 
the Cherokee country up to that time. 

Before coming to the principal point, I would briefly remark, 
that if in 1815 this place, at which she lived in 1819, was not the 
place of her residence, but some other, then there is no proof that 
this other was kept by her as a public house, and then this action, 
which is founded upon that supposition, wholly fails. If the place 
where she lived in 1819 was the same place at which she lived in 
1815, that, we are informed by a public treaty, which is the 
supreme Jaw of the nation, was in the Cherokee territory. And 
then the main question is, whether the cause of action arising 
there, be governable by the law of the Cherokee nation or by the 
law of Tennessee; for if by the former, then the action should 
have been maintained upon evidence, showing what that law is, 
that makes her a public innkeeper, or how far such innkeeper is 
liable to the plaintiff for a horse lost under the circumstances 
above stated. 

The Cherokees, though living within the limits of Tennessee, 
and upon lands the dominion of which belongs to this state, and 
having themselves only the usufruct thereof, are yet an independ- 
ent nation, subject to laws, both civil and criminal, made by them- 
selves, for the regulation of their internal affairs and exterior rela- 
tions ; as an independent nation, war is declared, peace made, and 
treaties entered into with the United States, and sometimes with 
other nations, under the#authority of their own great council; 
though by the intefnational law, which the United States and the 
European nations, who have had possessions in America, have 
acknowledged, it has been latterly understood and sometimes 
openly avowed, that it is unfriendly and to be complained of as 
disrespectful for any of those nations to make treaties with tribes 
living within the limits of its neighbors. 

By these Indians, war, when lawfully declared, is conducted 
according to the forms and usages which themselves have estab- 
lished, and when made captives, they are treated as prisoners of 
war, and not as offenders against the laws of this state or of the 
United States. 

If, under those laws, an Indian be put to death on the Indian 
territory by another, under circumstances which, by the laws of 
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this state, would make such homicide to be murder, the slayer is 
not punishable by the law of this state, though the fact were per- 
petrated within its limits, for he has acted agreeably to the law of 
his nation, and is in all other countries as much justified as he is 
by the law of his own nation. 

In a Jate instance, one of the six nations, and a chief of the na- 
tion, was indicted in a court of the state which included their ter- 
ritory, for inflicting the punishment of death upon an Indian 
belonging to his nation, for an offence not thus punishable by the 
law of the state, and he was discharged from the indictment, 
being not amenable to the law of the state for his conduct. 

The law of retaliation is in the Cherokee Nation in full force, 
as much as it formerly was amongst the northern nations of Eu- 
rope, who assigned by law to the relations of the deceased, the 
right to revenge his death, or to commute it for a sum to be paid 
in lieu of its exercise; and as the laws of England even to this 
day, give to the widow or heir the right to appeal the slayer, of 
the death of her husband or ancestor. 

If war be declared by the Cherokee Nation, and one of them 
kill one of the people against whom the war is declared, he is not 
therefore subject to be punished as a criminal, because he is act- 
ing under the authority and laws of his nation. He cannot, by 
carrying on war against us, be treated as a traitor or rebel, and he 
is only then subject to our law when he comes within the limits of 
the state, and beyond the territories of his own nation. » There he 
is bound to its observance, upon the same principles and in the 
same degree, as a Frenchman coming into the country would be. 
He impliedly undertakes, because of the protection that is given 
him, to be obedient to the laws which afford it, and like a French- 
man in his own country, whatever cause ®f complaint begins there, 
though sued for the same in the courts of this state or of England, 
his liability is measured by the law of his own country which has 
been made for the internal regulation of their own affairs. A 
Frenchman living in France whilst claimed by England as subject 
to its sovereignty, was always admitted by the English law to be 
liable for transactions in France according to the French laws, 
though sued for in an English court. Should an action, for in- 
stance, be commenced in an English court for the culpable neglect 
or omission of duty by a French innkeeper in his own country, 
the declaration could not allege the law of England as the standard 
of his right, but only as the means of enforcing it. And the plain- 
tiff could only resort to the law of the French to determine the lia- 
bility of the defendant, the legality of his own claim, and the extent 
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of the retribution to which he was legally entitled. Just so was it 
in all respects with any other and all other, independent nations, 
and of the Cherokees, as well as others. Their laws must govern 
the transactions which happen within their own borders, and the 
legal claims which are founded upon them, in whatever court of 
other nations the satisfaction for an injury sustained may be de- 
manded. This action is not founded upon their law, but the law 
of Tennessee, and there is no evidence in this record to show 
what the Cherokee law is, upon the facts detailed in the evidence 
given and spread upon this record. Therefore, the verdict and 
judgment are without foundation. 

There is a misjoinder of counts also in the declaration, and that 
defect may be taken advantage of by demurrer, in arrest of judg- 
ment, or by writ of error. Therefore, as the first fault in pleading 
has occurred with the plaintiff in forming his declaration, and the 
objections being taken, should be allowed, although the defendant 
did not avail himself of the mistake at as early a period as he 
might, yet, where the first fault is, there does the law impute 
blame, aud requires reformation, and deems it no mitigation that 
the defendant has been in fault as well as the plaintiff. 

Judgment must be reversed. 


Sketch of the character of Montesquieu’s Spirit of Laws, fram the 
London Foreign Quarterly Review. In the work of Dumont on 
Judiciary Organization, he introduces a parallel between Jeremy 
Bentham and Montesquieu. The London Foreign Quarterly 
Review, for November 1829, in noticing this part of Dumont’s 
volume, gives the following just sketch of the Spirit of Laws and 
its author: 

Montesquieu ‘ having no fixed principle or standard, flying from 
subject to subject, despatching doctrines on which the well being 
of nations depends, with an epigram or comparison; mixing his 
treatise with historical discussions and incredible stories from his 
favorite Jesuits; defending all established systems, and rather 
accounting for laws than examining their merits or defects; while 
his doctrine on climates enables him to prove that what is beneficial 
to one people is hurtful to another, seems rather to inquire what 
government is, than what it ought to be; and his work has a nearer 
resemblance to a speculative history than a theory of politics. 
The true character of the Esprit des Lois, was given by Madame 
Deffand when she called it de [esprit sur les lois. The writer is 
constantly struggling after neat sayings and lively paradoxes; and 
the discovery of the means best suited to promote the happiness of 
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man in a community, is so very subordinate to the display of the 
ingenuity of the learned president, that we cannot consent to call 
his work a valuable political treatise, though it has undoubtedly 
given an impulse to political speculation ; and no one can read it 
without gaining much important information on matters of fact, or 
conceiving great admiration for the genius of the author. Asa 
speculative work it is certainly inferior to the earliest treatise on 
government, the Politics of Aristotle, and it must now be considered 
rather as a subject of literary history, than a living oracle of political 
wisdom.’ 





Double Replications, Rejoinders, §c. The commissioners ap- 
pointed in England to inquire into the practice and proceedings 
of the superior courts of common law, in their second report pro- 
pose that the plaintiff shall be allowed to reply several matters to 
each plea, and the defendant, again, to rejoin several matters to 
each replication; and so on, through the subsequent pleadings, 
without the permission of the court, the liberty to be restricted 
however, to cases in which the several matters of replication, re- 
joinder, &c. are really distinct. 

Double replications are permitted by a law recently passed in 
Delaware, and noted in our abstract of legislation of that state 
in our present number. 





Civil and Common Law. ‘It was not without reason that Sir 
John Fortescue’s zeal was excited in defence of the Common 
against the Civil law; for the influence of the Roman law on that 
of England has been much more considerable than most lawyers 
are aware. “Inasmuch as the laws of all nations,’ said Lord 
Chief Justice Holt, “are doubtless raised up out of the ruins 
of the civil law, as all governments are sprung out of the Roman 
empire, it must be owned that the principles of our law are bor- 
rowed from the Civil law, and therefore grounded upon the same 
reason in many things.” A similar opinion is delivered by Dr. 
Wood, who was both a civilian and a common lawyer. “ Upon a 
review, I think it may be maintained, that a great part of the Civil 
law is part of the law of England, and interwoven with it through- 
out.” According to Dr. Cowell, the Common law of England is 
nothing else but a mixture of the Feudal and the Roman law. And, 
in reference to the Pandects, Sir William Jones has hazarded the 
subsequent opinion : “ With all its imperfections it is a most valu- 
able mine of judicial knowledge; it gives law at this hour to the 
greatest part of Europe, and, though few English lawyers dare 
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make such an acknowledgement, it is the true source of nearly all 
our English laws that are not of a feudal origin.” Many other 
testimonies might easily be added: ——Of these Roger North re- 
marks, that ‘“ besides history, there are other sorts of learning most 
reasonable for a lawyer to have some knowledge of, though even 
superficial, as of the Civil law. A man of the law would not be 
willing to stand mute to the question, — what is the difference 
between the Civil and the common Jaw, what is the Imperial law, 
what the Canon, what the Pandects, Codes, &c.? It is not at all 
needful to study questions in these laws; but the rise and progress 
of them in gross is but a necessary knowledge, and so far taking 
up but little time, and had by mere inspection of some books, and 
perusing their introductions.” But higher still, and more express, 
is the opinion and the example of Sir Matthew Hale upon this 
subject. We are informed by his biographer, Bishop Burnet, that 
Hale “set himself much to the study of the Roman law, and, 
though he liked the way of judicature in England by juries, much 
better than that of the Civil law, where so much was trusted to the 
judge; yet he often said, that the true grounds and reasons of law 
were so well delivered in the Digests, that a man could never un- 
derstand law as a science so well as by seeking it there, and there- 
fore lamented much that it was so little studied in England.” ’ 


Legal Obs. 





The right to kill a mischievous dog. Wells v. Head. ‘This was 
an action of trespass, for shooting a dog, tried at the last Ayles- 
bury assizes, before Mr. Justice Alderson. It appeared that the 
plaintiff and defendant were respectable farmers residing at Elles- 
borough. That the plaintiff kept a pointer dog, which was often 
found chasing and worrying the defendant’s sheep, of which the 
plaintiff had been apprised. On the 11th of December 1830, the 
dog again worried the flock, and just as it was retreating across a 
field belonging to the defendant, and adjoining that in which the 
sheep were, the defendant overtook and shot the dog. Plea, a 
justification. The learned judge decided, that a sufficient justifi- 

’ cation was not made out, observing that, “if the defendant had 
found the dog worrying the sheep, and had no other mode of pro- 
tecting his flock at the time, he would have been justified, but, as 
the dog had ceased to worry them, and had gone a field’s distance 
at the time it was killed, the defendant had no right, in point of 
law, to follow it for the purpose of killing it.” Verdict for the 
plaintiff, damages one guinea. 


‘ Now it is submitted, that there is no decision on the point of 
VOL. VI.—NO. XII. 58 
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law arising in the above case anterior to that trial; and that the 
general law on the subject is not in accordance with that decision. 

‘In Cro, Car. 248, 487, we read: The owner of a dog is bound 
to muzzle it if mischievous; and, if a man doth keep a dog that 
useth to bite cattle, &&c., and after notice given to him of it, or his 
knowing the dog to be mischievous, the creature shall do any 
hurt, the owner shall answer for it. And, it is sufficient to prove 
the scienter of the owner, that the dog had once bitten sheep before. 

‘In Jenkins v. Turner, 2 Lord Raym. 118, it was held, that if one 
has a dog used to bite sheep, and he bites a horse, it is action- 
able ; for the owner of the dog, after notice of the first mischief 
done, should have destroyed the dog to prevent further mischief. 

‘In Smith v. Pelah, Stra. 1264, Lee C. J. ruled — that if a dog 
have once bit a man, and the owner having notice thereof, keep 
the dog and let it go about, and it bite another person, case will 
lie against the owner, at the suit of the person bit, (though it hap- 
pened by his treading on the dog’s toes,) for the owner ought to 
have hanged the dog on the first notice. 

“In Jones v. Perry, 2 Esp. N. P. C. 482, it was held that the 
owner of a fierce and unruly dog is bound to secure it without 
actual notice of its ferocity.’ 

‘ Mr. Justice Alderson appears, mainly, to have founded his de- 
cision upon the circumstance, that the dog ‘‘ had ceased to worry 
the sheep,” and had gone away a field’s distance from them before 
the defendant came up and shot it. 

‘ Now, let it be observed, that the dog had trespassed ab initio, 
and was trespassing on the defendant’s field at the moment it was 
shot, a fact which makes this case very different from what it 
would have been had the dog casually met the flock in a high 
road, and been shot when retreating. And, if the defendant had 
not followed the dog and killed it, with what security could he 
have left his flock? Might he not very reasonably apprehend the 
return of the dog to the sheep the moment the defendant disap- 
peared, whose approach was perhaps the signal for the dog’s re- 
treating ?— Who can conjecture what “‘ other method” to protect 
the flock his Lordship could have contemplated? Ought the de-’ 
fendant to have hazarded a bite from the dog, which was rabid for 
aught he knew, by taking it molliter manu? or should he have 
endeavored to have driven it away by blows or otherwise? 

‘If the dog, failing all other methods, could only be legally shot 
‘‘at the time it was worrying the sheep,” is it not probable, that 
the defendant, instead of protecting his flock, by firing at the dog, 
might unfortunately have killed some of the sheep? It is more- 
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over an irresistible inference, that if the dog could not legally be 
shot “ after it had ceased to worry the sheep,” it could not legally 
be shot before it commenced to worry them: so that, had the de- 
fendant caught the dog (whose vicious habits the flock had before 
experienced) ranging his field, and approaching the sheep with 
open mouth, he must wait until it actually seized a victim, because 
it would be illegal to shoot the dog when it was yet a few yards 
from the flock! 

‘ But it is not to be understood from the authorities before quoted, 
that the defendant was, “ in point of law,” justified in killing the 
dog? According to those authorities was not the dog, proscribed 
by law, outlawed as it were; and civiliter mortuus from the first 
moment it indisputably manifested a propensity to worry sheep, of 
which the dog’s owner had notice? Did not the judge in one of 
the quoted cases hold, that “ after notice of the first mischief done 
by the dog, the owner should have destroyed it to prevent further 
injury?” And did not Lord Chief Justice Lee, in another of those 
cases, confirm this doctrine, and even point out the mode whereby 
the dog ought to have been destroyed, when he held, “ that the 
owner should have hanged the dog on the first notice of its having 
done mischief?” Surely, when those learned judges said the 
owner “should have destroyed the dog after notice,” they must 
have meant that, by /aw, the owner was bound to do so: other- 
wise, we must suppose their lordships were inculcating from the 
judicial bench a mere moral duty of “ imperfect obligation; ”’ that, 
as a good neighbor, and for convenience, the owner ought to have 
killed the mischievous dog. Then, as the plaintiff in the case 
under consideration, notwithstanding he had several times been 
apprised of his dog’s having worried the defendant’s sheep, did 
not comply with the law, by destroying the dog ; as he did not take 
even the reasonable precaution, to prevent further mischief, by 
“ muzzling the dog” (which, according to the case in Cro. Car. 
first cited, every owner of a mischievous dog is bound to do) ; 
could he ‘‘ with clean hands” go into court and claim compensation 
from the defendant for his having done that which the law required 
the plaintiff to have done, but which he neglected to do? If the 
law require a man now to kill his dog to prevent further mischief, 
is not another man, whose flock that dog again worries, justified 
if he kills it to prevent still further mischief ? 

‘The law distinguishes such animals as are fere natura, as lions, 
wolves, &c., which aman must keep at his peril, from those which 
are mansuet@ nature, and break through the tameness of their 
nature. In the latter case the owner must have notice — in the 
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former an action lies against him without notice. Rex. v. Higgins, 
2 Raym. 1583. With those animals which are mansuet@ nature 
the law classes dogs — which, upon a presumption that they are 
harmless, and for the convenience of mankind, are suffered to go 
at large. But, after notice that his dog is vicious, manifested by 
worrying sheep, &c., a contrary presumption clearly ceases, and 
it then goes at large at the owner’s risk and the dog’s peril; for, 
the man whose sheep it worries, may, it is submitted, destroy that 
dog (as he would any ferocious animal) at any time before it re- 
turns to its kennel, or is otherwise placed under restraint by its 
owner. In point of legality could there be any difference whether 
a man shot a dog or a wolf which from time to time worried his 
sheep ? 

‘ As the plaintiff would not secure his dog, it became a danger- 
ous nuisance to the defendant; to remove which he had no other 
method than killing it. To afford the defendant effectual relief, 
and his flock security, the law under such circumstances must 
justify his so doing. Is it reasonable that the defendant should 
be constantly night and day watching his sheep to protect them 
from the predatory attacks of the plaintiff’s dog? or must the de- 
fendant be perpetually involved in law by bringing successive 
actions for every successive injury the dog may occasion; because, 
either from unavoidable absence, or other cause, he unfortunately 
could not kill the dog “at the moment it worried the sheep? ” 

‘ It is submitted, therefore, that the true principles of our law will 
not support the learned judge’s nisi prius decision, but justify the 
defendant in shooting the dog, and make the plaintiff liable for the 
injury it had done.’ Legal Observer. 

A subsequent article in the London Legal Observer, May 7th, 
1831, defends the judge’s decision. The writer says, 

‘I cannot agree with your correspondent T. P. in his objections 
to the decision of Mr. Justice Alderson in Wells v. Head, and 
which, he says, the true principle of our law will not support. 

‘The law with respect to persons keeping mischievous dogs, 
(according to Blackstone and the cases cited by your correspond- 
ent, and I do not know of any alteration having taken place since, ) 
is, if a man keeps a dog or other brute animal used to do mischief, 
as by worrying sheep, or the like, the owner must answer for the 
consequences, if he knows of such evil propensity, and which the 
plaintiff did in this instance. Now what I understand by this, is, 
the owner must answer at law, that is, he is liable to an action 
for whatever damage his dog may have committed; and I cannot 
find in any one case your correspondent has brought forward, that 
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the law has gone so far as empowering the person damnified to 
shoot the dog after having committed the injury; it only says, the 
owner is liable to the consequences, that is, for the amount of the 
damage done. 

‘In support of the argument of Mr. Justice Alderson, it is re- 
ported, in 1 Saund. 84, 8. C., 3 Salk. 139, that where a mastiff 
falls on another dog, the owner of that dog cannot justify the kill- 
ing the mastiff, unless there was no other way to save his dog, as 
that he could not take off the mastiff. The principle on which 
this case was decided, I think, will equally apply to the present. 
I certainly think, with the learned judge, that if the defendant had, 
at the time the dog was worrying the sheep, shot him, having no 
other way of keeping him off, he might then have been justified 
in so doing; but shooting him after, 1 humbly contend is against 
the law as laid down, and, therefore, that the decision of the 
learned judge was in complete accordance with the law, the de- 
fendant having a clear right of action for the damage done.’ 

The subject is continued in the Legal Observer for May 28th. 
One correspondent in favor of the decision says, 

‘There is no law to prevent a man from keeping a tiger, or any 
animal, how ferocious soever it may be; but if the beast escape 
and do damage, the owner must answer for it at law. If he may 
permit such an animal to live, d multo fortiori he may permit to 
remain alive a dog which had a tendency only to an illegal mode 
of gratifying his appetite. 

‘It is argued that animals mansuete nature, if they lose that 
tameness which made them property, become again completely 
Sere nature, and therefore may be killed. Supposing this argu- 
ment to be well founded, it may be demanded, what acts amount 
to a cessation, or to “‘a breaking through of this tameness.” In- 
stance the case of an old hunter, which always, when sent to grass, 
leaped the fences, and got into the neighbor’s corn; according to 
the argument in question, the owner of the corn would be justified 
in shooting him. 

‘To the case of the horse all the observations apply with equal 
force as to that of the dog. Is it ‘‘ reasonable that the defendant 
should be constantly, by night and day, watching his field to pro- 
tect it from the predatory attacks of the plaintiff’s horse; or must 
the defendant be perpetually involved in law for every successive 
injury the horse might occasion.” ’ 

Another on the same side says, 

‘Much reliance is placed upon Lee C. J., having said in Smith 
v. Pelah, that the owner of a dog who knows it has once bit a 
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man, ought to have hanged the dog on the first notice; now your 
correspondent thence infers, that if the owner does not so hang 
the dog, any one else may kill him. But the only penalty attach- 
ing to the owner’s failure to kill the dog, will be that which at- 
tached to him, viz. that the owner will be liable to make good in 
damages whatever mischief his dog does. The case goes no fur- 
ther; nor does any other case that I can find. The law is the 
same in almost all cases of neglect of duty. Thus, if a drain runs 
from the premises of A through the lands of B to the sea, and it 
is B’s duty to keep the watercourse free through his lands, yet if 
he omits such duty he is only answerable in damages. A cannot 
justify coming on B’s land and cleaning the drain for him. The 
argument is not mended by the dog having been a trespasser ab 
initio; for no one can justify shooting any trespasser, whether 
man, dog, or any other animal, merely because he or it is trespass- 
ing at the time. It is argued throughout, as if the law required 
the owner of a known vicious dog to hang it. Now all that has 
been decided is, that he ought tc kill the dog; for if he do not, he 
will have to pay for what damage it does. Killing the dog does 
not recompense the sheep-owner for the damage already done. The 
decision in Wells v. Head is fully borne out by that of Janson v. 
Brown, 1 Camp. 41, in 1807, which was an action of trespass for 
shooting the plaintiff’s dog; and the defence was, that the dog 
was accustomed to chase the defendant’s poultry; and that just 
before the dog was shot, he was worrying one of the defendant’s 
fowls, and had not dropped it from his mouth above an instant 
when the piece was fired. But Lord Ellenborough held this to be 
no justification, “to which (as he said) it was necessary that when 
the dog was shot, he should have been in the very act of killing 
the fowl, and could not be prevented from effecting his purpose 
by any other means.” ’ 

T. P., who is against the decision, answers some of the argu- 
ments on the other side. 

‘T. E. accurately quotes Blackstone to the effect, that “if a 
man keeps a dog or other brute animal, and it do mischief, as by 
worrying sheep or the like, the owner must answer for the conse- 
quences, if he knew of such evil habit;” but T. E. is not accurate 
in his exposition of the Commentator’s language, when by it he 
understands, “that the owner must answer at law, that is, he is 
liable to an action for whatever damage his dog may have com- 
mitted.” Suppose the dog or other brute animal killed a human 
being? Then, of course, the owner must answer for the conse- 
quence, if at all, not in an action, but on an indictment. How- 
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ever, with reference to the case in question, where the mischief 
was worrying sheep, the remedy was certainly by an action; but 
T. E. must have observed, (ante, pp. 392-3, vol. i.) that such is 
the law adduced by T. P., who does not indeed cite the Commen- 
taries, but with others Cro. Car. 487, the identical case quoted by 
Blackstone himself. 

‘T. E. next quotes 1 Saund. 84,8. C. 3 Salk. 139, “that 
where a mastiff falls on another dog, the owner of that dog cannot 
justify killing the mastiff, unless there was no other mode to save 
his dog ; as that he could not take the mastiff off:” and this law 
is relied upon as supporting the decision of the learned judge in 
Wells v. Head. But is there not obviously an immense inequality 
in the aggravation, and an absence of analogy between a dog’s 
having repeatedly worried sheep, under the circumstances in Wells 
v. Head, and one dog’s falling upon another? For aught there 
appears to the contrary, it might have been the first time the 
mastiff furiously fell on another dog, and nobody ever contended 
that for the first offence a dog might lawfully be shot even for 
having worried sheep. A mastiff’s worrying another dog, by no 
means indicates it to be under the influence of that dangerous, 
fierce, and unruly propensity which the law intimates would justify 
its destruction. And it may be doubted whether the law would 
justify the killing a mastiff, however frequently it worried another 
dog, such not being the mischief contemplated by the law when 
it speaks of ‘‘ doing mischief by worrying sheep or the like.” There 
is moreover this peculiarity to be observed — in considering the 
legality or otherwise of killing a mastiff dog, viz. the law regards 
a mastiff as one of the four species of dogs in which a man may 
have a property sufficient to maintain trover for it. Cro. Eliz. 
125, Cro. Jac. 44. To kill such a dog merely to preseve a 
worthless cur might very possibly be deemed illegal. Is then T. 
E. correct when he thinks that the principle on which the case in 
1 Saund. 84 was decided, would equally apply to Wells v. Head? 

‘Now, as to the supposed illegality of the defendant’s having 
shot the dog after it had worried the sheep, I would observe that, 
although true it is the dog had, pro hac vice, ceased to worry the 
sheep, had it not been shot would it have ceased to worry sheep? 
Being unrestrained, would it not still have been subject to the same 
animus, the same mischievous propensity, and still have had the 
power to worry them? This, then, I contend, is the correct view 
of the case, and it was the continuance of this danger towards the 
defendant’s flock which justified his shooting the dog, without 
reference to the precise moment when it was shot.’ 
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The question presented in the above case is really a very curi- 
ous, and in its analogy to cases that will readily be conceived, a 
very important one. 


The difficulty of guarding a jury against the influence of pop- 
ular rage.—Trial of Witches. In North’s Life of Lord Keeper 
Guilford, p. 129, 4to ed. the biographer says, —‘ He (the Lord 
Keeper) was never more puzzled than when a popular cry was at 
the heels of a business: for then he had his jury to deal with, 
and if he did not tread upon eggs, they would conclude sinistrously 
and be apt to find against his opinion. And for this reason he 
dreaded the trying of a witch. It is seldom that a poor old wretch 
is brought to trial upon that account, but there is at the heels of 
her, a popular rage that does little less than demand her to be put 
to death. And if the judge is so clear and open as to declare 
himself against that impious, vulgar opinion, that the devil himself 
has power to torment and kill innocent children, or that he is 
pleased to divert himself with the good people’s cheese, butter, 
pigs, and geese, and the Jike errors of the foolish and ignorant 
rabble ; the countrymen (the triers) cry, this judge hath no reli- 
gion, for he doth not believe in witches, and so to show they have 
some, hang the poor wretches: all which tendency to mistake, 
requires a very prudent and moderate carriage in a judge.’ 


Execution against the members of Corporations. 

[The following case recently decided in the King’s Bench in 
England, is analogous to many that occur in some of the states 
on the laws relating to corporations. ] 

‘ Lord Tenterden C. J. said, the Court had considered the ap- 
plication on the part of Sir Abraham Bradley King, to be dis- 
charged out of custody, in which he had been placed, under an 
execution issued on a judgment, against the Secretary of the St. 
Patrick’s Insurance Society. The action was brought on a policy 
of insurance, against the secretary, who was the person appointed 
to sue and be sued on behalf of the company ; and judgment hav- 
ing given against him, the execution was taken out, not against 
him, but against Sir Abraham Bradley King, who was stated to be 
a member of the company ; and this was done on the ground, that 
by a statute, which gave the company some of the incidents of a 
corporation, it was enacted, that on judgment against the secretary, 
execution might be taken out against any of the members of the 
company. No leave of the Court had been applied for, nor had 
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any suggestion been entered on the roll, that Sir A. B. King was 
a member of the company; and it was contended, that although 
the act authorized the issuing execution against any member on 
judgment against the secretary, that there ought to be an applica- 
tion to the Court for leave to enter a suggestion on the roll ; or, 
that by some mode or other previous notice ought to be given to 
the person against whom it was intended to take out execution, in 
order to give him an opportunity of demurring or pleading: and 
the Court was of opinion, that the law wasso. Certain documents 
had been handed in to the Court, to show what had been the course 
adopted by the court in Ireland. From this he collected, that the 
course in the Irish Court of Common Pleas was, to allow a person 
who had obtained judgment in these cases, to take out execution 
against another person than the defendant, at his peril, as to 
whether the person against whom the execution was taken out 
was or was not amember. But that was contrary to the course 
of the King’s Bench in Ireland, as appeared from an elaborate 
judgment pronounced by the Lord Chief Justice. The effect of 
that was, that a suggestion ought to be entered on the record, in 
these cases, in order to give the person, against whom execution 
was intended to be taken out under such circumstances, notice, so 
as to enable him to plead or demur as the case might be. Unless 
this was done, there would be an incongruity on the record, the 
judgment appearing to be against one, and the execution against 
another, without any reason assigned. In actions against the 
hundred, it was not unusual on a judgment against A and B to 
issue an execution against C and D; but then that was different 
from the present case, for there, the action, although nominally 
against A and B, was, in fact, against the whole hundred, which 
was represented by A and B. But where the party was not on 
the record, it was fitting that a suggestion should be entered, so as 
to put the record in a proper form, to enable that party to demur 
or plead, and try the question, whether he was a member or not; 
or any other question that might be available for his defence. He 
was, therefore, of opinion, that Sir A. B. King was entitled to his 
discharge from the execution. 

Littledale J, said this was no hardship on the plaintiff; for, sup- 
posing that he had brought the action against Sir A. B. King 
himself, he must prove that Sir A. B. King was a member; and 
it was but just that Sir A. B. King, or any other in his situation, 
should have an opportunity of showing that he was not a member, 
or of setting up any other proper matter of defence. 

Ex parte Sir A. B. King, ia the case of Bartlett v. Fentum, 
Secretary to the St. Patrick’s Ins. Company. H. T. 1831. K. B. 
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Whether the Darlington and Stockton Railroad is a nuisance. 

An indictment has been preferred at the York assizes against 
the proprietors, agents, &c. of the Darlington and Stockton rail- 
road, as being a nuisance, by reason of the steam-engines and 
cars frightening horses passing upon the common highway. A 
verdict was taken that it was a nuisance, unless it was justified by 
the act of parliament granting the charter. The question for the 
whole court will therefore be, whether the coming too near to the 
public road, (that is within about 50 feet, for a mile and three 
quarters) is justified by this act of incorporation. The King v. 
Pease and others. 

‘Mr. Williams (with whom was Mr. Heaton) said that this was 
an indictment for a nuisance. It appeared that some gentlemen, 
for their private emolument, and upon a speculation for that pur- 
pose, were by an act of parliament empowered to erect a railway 
from Darlington to Stockton ; and they were, by the first act of 
parliament, to lay it in a given line, with a power to deviate to 
the extent of one hundred yards from the projected line. The 
prosecutors were gentlemen residing in the neighborhood, ma- 
gistrates of the county ,and some other persons, who, either in their 
own persons or by their own persons or by their property, had 
sustained injury from this undertaking. ‘That the railroad had 
existed since 1825, and that part of the defendants were commit- 
tee-men, and active in the management of the railway on the line, 
was past a doubt. Complaints were early made of the nature of 
the railroad, and of the effects it was likely to produce upon the 
king’s subjects travelling on the turnpike road from Yarm to 
Stockton. The main grievance which was complained of was 
that for upwards of a mile and three quarters this railroad, with 
the locomotive engines upon it, runs parallel to the turnpike road, 
at an average distance of about fifty feet between the railroad or 
tramway and the crown of the road on which his Majesty’s sub- 
jects are in the habit of travelling. In some cases the distance 
was only 30 feet, and in others 100 feet; but averaging 50 feet a 
mile and three quarters. If it had. been the misfortune of any of 
the jury to be near one of those engines, and particularly on 
horseback, they would be aware of the antipathy of the horse to 
these conveyances. If he should prove that the machines fre- 
quently frightened horses, and caused them to plunge or turn back, 
to overturn vehicles, or run away over the fences, and that horses 
were obliged to be put into a barn till the engines passed, who had 
afterwards come out sweating as they do after hearing a distant 
cannonade, he apprehended he should be entitled to their verdict. 
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Mr. Pollock said he would admit that, if the whole of the pro- 
perty on each side of the road belonged to the defendants, it 
would not justify their crossing the road, as they did in many places, 
but for the act of parliament. 

His Lordship said that in that case it would resolve itself into a 
mere point of law, as to what were the powers given by the act. 

Mr. Williams said he was glad to hear the observation of his 
learned friend, as it would afford much facility in shortening the 
case. Ifthe defendants legally could not cross the road, @ fortiort 
they could not justify running parallel to it for nearly two miles. 

The learned gentleman then called several witnesses to prove 
that wagons drawn by six horses, coaches drawn by four horses, 
and lesser vehicles, had been overturned in consequence of the 
fright of the animals by the locomotive engines. ‘The same cause 
frequently made saddle horses plunge, rear, start aside, or turn 
round and gallop a considerable distance. 

Mr. Ayres, a wine merchant at Stockton, deposed that the 
horse that he was driving in a gig took fright while passing one of 
the locomotive engines, in consequence of the fireman beginning 
to stir up the fire, which caused the chimney to emit sparks and 
smoke. 

Mr. Pollock submitted that the incautious stirring of a fire by 
the defendants’ servant, when a wine merchant was passing in a 
gig, could not be given in evidence against the defendants. Under 
the act of parliament passed in 1821 they had an absolute right 
to erect the road, and therefore could not be guilty of nuisance 
for doing so. By the act of parliament in 1823 they had a clear 
right to use locomotive engines. 

Some other witnesses were then examined, after which his 
Lordship said he thought the cause might be brought into a 
shorter compass than going into the whole case. It was rath- 
er a question of law as to what were the powers given by 
the act. 

Mr. Pollock was ready to admit, and did admit, that it was a 
nuisance but for the act of parliament ; and he would take a spe- 
cial verdict to that effect. 

Mr. Williams saw no objection to that course unless a question 
was to be raised as to the excess of the nuisance, in which case 
he must be at liberty to bring forward evidence to that point. 

Mr. Pollock —'Then my learned friend must go on with his 
case. 

Other evidence was then given as to the frequent accidents oc- 
casioned by the locomotive engines ; and 
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Mr Ottley, the secretary to the company, was called to prove 
that the defendants were share-holders, directors, or servants of 
the company. On cross-examination, he stated the quantity of 
coal which passed along the railway down to the river Tees, at 
Middlebury, amounted to 171,000 tons for the year ending 30th 
of January, 1830; that there were now seven engines on the rail- 
way ; that the number of engines required by the company was 
more than that; that the expense of carriage by the railway was 
in the proportion of £90 to £160 by the old plan; that the en- 
gines of the company were constructed on the best principle, and 
had been from time to time improved. 

Mr. Pollock replied, contending, that, as the railway and en- 
gines were established under the authority of acts of parliament, 
they could not be considered as nuisances. His Lordship had 
suggested a special verdict, and he hoped his Lordship would ad- 
here to it. 

His Lordship said he saw no objection to.a special verdict. 
Upon the evidence of Ottley it appeared that due care and caution 
had been used to make the thing as little a nuisance as possible. 
It was agreed that the Jury should find that the matter complained 
of was a nuisance, unless authorized by the acts of parliament 
and the facts proved upon his Lordship’s notes. ‘The jury found 
accordingly.’ Legal Obs. 





Mr. Sanders, The decease of Mr. Sanders, the author of the 
Essay on Uses and Trusts, has given occasion to the following 
biographical notice of him in the London Law Magazine : 

Mr. Sanders was a native of the Island of Nevis ; he was born 
about 1770, but we do not know the date of his arrival in Eng- 
land, nor have we been able to Jearn any thing concerning his 
early education. It has been stated on respectable authority, that 
he was a pupil of Mr. Stanley, afterwards Attorney General for 
the Leeward Islands, but we have good grounds for believing that 
his first (if not only) master was Mr. Hughes, who never attained 
much reputation as a practitioner, though there was always a sort 
of prejudice in his favor, from the circumstance of his having 
been clerk to Fearne. Whoever his instructer might be, Mr. 
Sanders undoubtedly made good use of his time. The first edi- 
tion of his celebrated Essay on Uses and Trusts, was published 
in 1791, when he had only just attained to legal years of disere- 
tion.! A second edition, considerably enlarged, appeared in 


‘It has been remarked as a singular coincidence, that Sir E, Sugden’s 
work on Vendors and Purchasers, and Mr. Preston’s Essay on Estates, 
were also published before the respective authors had attained the age ot 
twenty-two. 
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1799. In 1794, he edited Atkyns’ Reports, and in 1819 he pub- 
lished a Tract on the Surrender of Copyholds, written in answer 
to a note in Sugden’s edition of Gilbert, to prove that copyholds 
might be subject to powers. He came into the profession without 
connexion or introduction of any sort, and owed the large prac- 
tice and high consideration he enjoyed to his talents and industry 
alone. He was highly esteemed in all branches of conveyancing, 
but more perhaps as a lawyer than a draftsman. His judgment, 
in particular, was excellent; and this, combined with his scrupu- 
lous integrity, caused, him to be employed during the latter years, 
as the general umpire or referee of conveyancers. But here a few 
words of explanation may be necessary. The questions of real 
property law decided by the Courts, bear a very small proportion 
to those which are settled by conveyancers. As indeed, in the 
investigation of titles at least, a conveyancer never advocates an 
opinion which he does not entertain, his duties have a good-deal 
of the judicial character about them. Thus, when one convey- 
ancer thinks a title objectionable, another is usually applied to by 
the opposite party to confirm or answer the objection. If the two 
differ, the point is ordinarily referred to some eminent member of 
the profession, with an understanding that the parties are to abide 
by his opinion, which then becomes part of the practice of con- 
veyancers, and is always respected and usually confirmed by the 
Courts. After the death of Mr. Shadwell (the father of the Vice 
Chancellor) masy references were made to Mr. Bell, but no con- 
veyancer has since obtained so large a share of this business as 
Mr. Sanders. Independently of his private worth, his loss is very 
deeply regretted on this account. He was added tothe Real 
Property Commission, in consequence of the great weight which 
real property lawyers attached to his opinions — his strictly profes- 
sional opinions, we mean; for calling to mind his well-known 
declaration in favor of Fines and Recoveries, his original dislike 
to Registration, and the general tenor of his remarks in the Ap- 
pendix to the First Real Property Report, we will not pay the 
profession so bad a compliment as to suppose that they respected 
his first notions of legal reform. Very soon after his appointment, 
however, he made ample atonement for his heresies ; nor can any 
stronger evidence of the love of truth and openness to conviction, 
which always distinguished him, be found, than the hearty sup- 
port he subsequently gave to almost all the measures he began by 
contending against. His name is subscribed to the second Re- 
port, and he latterly approved of most of the recommendations in 
the first, not excepting the abolition of Fines and Recoveries. He 
was sixty-two years of age when he died. 
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ERRATA IN NO. XII. 


Page 238 line 28 for ‘ his’ read ‘this.’ 
240 “ 2 (from bottom) for‘ Dana’s’ read‘ Dance’s.” 
241 13 for ‘on’ read ‘in.’ 
243 8 for ‘ was’ read ‘ would be.’ 


244 4 after ‘ subject’ insert ¢ will.’ 
250 17 after ‘ well’ insert “as.’ 

257 7 for ‘decided’ read * derided.’ 
265 19 for ‘ Lummus’ read ‘ Summers.’ 











